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The overall market for outside legal services is expected to increase in 2015, particularly in the areas 

of cyber security, class action, labour and employment, tax controversies and securities.

Spending for litigation related outside legal services is expected to decrease for the fourth consecutive year due to 

the growing trend of case settlements and a greater volume of litigation work being performed directly by in-house 

legal staff. However, the overall market for outside legal services is expected to increase in 2015, particularly in the 

areas of cyber security, class action, labour and employment, tax controversies, and securities. Globally, businesses 

will continue to increase spending for domestic and international legal services in response to cross-border labour 

matters, multi-country regulatory compliance and investigations, and IP portfolio acquisitions.

Cyber security
Corporate spending on proactive information security improvements and security incident/data breach 

investigation and response needs is expected to grow at the highest rate of any practice area in 2015. According to 

the 2015 BTI Legal Spending Outlook, the Cyber Security/Data Privacy practice market size increased from $1bn in 

2012 to $1.4bn in 2014. This 40 percent growth is due in part to the increased scrutiny by state and federal regulators 

and plaintiff attorneys as to the adequacy of companies’ responses to information security incidents. In a survey 

conducted by Norton Rose Fulbright, 43 percent of respondents stated their companies recently experienced some 

type of data privacy or protection incident.

Information security incidents have led to claims of negligence, breach of contract, breach of fiduciary duty, 

unlawful deceptive trade practices and unfair competition, unjust enrichment, fraudulent concealment, unlawful 

INTRODUCTION:

Mike Emmert, Mark Taylor and Steven Visser

NAVIGANT CONSULTING, INC.
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INTRODUCTION

retention of credit card information, and violations of consumer protection laws.

Recent high profile data breaches at companies such as Target, Home Depot, PF Changs, Paytime and Neiman 

Marcus have not only garnered significant attention from the media, regulators and plaintiff attorneys, but also from 

the United States Congress. As new data breaches continue to spread into numerous industries, such incidents 

have resulted in several bills being introduced in the US Senate regarding information security. The proposed bills 

generally include broader requirements for companies to implement reasonable information security practices and 

to notify affected individuals of potential data breaches and the types of data compromised. Additionally, 47 states 

in the US have enacted some form of data breach notification laws which provide a source for potential claims 

against a company, if corporate responses fall short of established or reasonable standards.

US regulation regarding information security has also come in the form of executive orders from the Obama 

administration. Executive Order 13636, issued on 12 February 2013, directed the National Institute of Standards and 

Technology to create a framework to address information security incidents. The framework, which was released in 

February 2014, provides a risk-based approach to assist entities providing services related to critical infrastructure to 

protect these systems and respond to incidents. The framework also intends to create a common vocabulary within 

the cyber security industry to facilitate the creation of standards and support the development of insurance markets. 

In the litigation context, corporate executives and attorneys should be familiar with these developing frameworks as 

plaintiff attorneys may attempt to use the practices and procedures in litigation in an attempt to demonstrate the 

potential inadequacy of corporate programs.

The evolving application of statutory and common law surrounding information security, as well as the evaluation 

of the effectiveness of security programs to manage and address enterprise risk, will increasingly require greater 

attention and investment from corporate executives, general counsels and outside counsel in 2015.

Class action
Class action litigation is predicted to be the second fastest-growing practice area in 2015. The 2015 BTI Legal 

Spending Outlook projected class action litigation to grow by 2.7 percent in 2015. Nearly 52 percent of US 

companies are currently engaged in class action litigation.

The nature and type of class actions continue to evolve, affecting nearly all industries. Consumer fraud, false 

advertising, labour and employment, antitrust matters, product liability, securities and data breaches are the most 
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prevalent legal grounds on which class action matters are being brought. In particular, there has been a spike in 

the number of lawsuits related to food labelling in the last several years. The Northern District of California has often 

been referred to as “the food court” due to the abundance of food-labelling consumer class actions, particularly 

over the alleged mislabelling or misbranding of products as “natural” or “all natural”. The case law for these types of 

controversies continues to develop.

Case law developments have influenced class action management. US Supreme Court and appellate court decisions 

have changed the landscape in class action litigation, increasing the burden of plaintiffs at the class certification 

stage. For example, the US Supreme ruling in Comcast v. Behrend, much like the decision in Wal-Mart v. Dukes, 

increased the scrutiny to be applied by courts when determining class certification. As this case law has developed, 

the commonality of the class requirements under the US Federal Rules of Civil Procedure now undergoes a more 

rigorous analysis. Plaintiffs must also show they can prove damages on a class wide basis in addition to establishing 

causation for all class members’ injuries.

Labour and employment
In the labour and employment practice area, many plaintiffs and plaintiffs’ law firms have shifted their focus from 

equal employment opportunity class action cases to wage and hour litigation. This shift in focus has occurred 

for two reasons. First, as presented above, the US Supreme Court’s rulings in Comcast and Wal-Mart make class 

certification more rigorous and more difficult for plaintiffs to successfully certify workplace-discrimination class 

action suits. Second, many states have laws favouring employees in wage and hour litigation. Companies are also 

increasingly facing retaliation claims due to the development of laws protecting whistleblowers and the extended 

statute of limitations applicable to such claims. Whistleblower litigation is one area of rapid development and 

potentially increasing liability because employees on the brink of termination are more frequently raising issues and 

concerns about their company’s practices.

Employers today are also constantly facing legal compliance challenges in the environment of employment laws. 

The Employee Retirement Income Security Act (ERISA) was a hot source of litigation in 2014 – particularly fee 

disputes concerning an employer’s obligation to negotiate lower fees for 401(k), pension and other retirement 

plans. Allegations of breach of fiduciary duty are based on a company’s failure to use its presumed clout and ability 

to negotiate lower fees, with claims being made against large and, increasingly, smaller companies. Other ERISA 

matters include lost records claims and claims for breach of fiduciary duties due to the restructuring of retiree 
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benefits, or declines in the value of the plan’s investment portfolio when that portfolio has a significant investment 

in parent company stock.

Tax controversy
Civil tax audits, federal and state tax regulator investigations, and criminal tax prosecutions have been on the rise 

and are projected to continue to increase in 2015. State and federal tax controversies have been brought to the 

forefront for many general counsels due to the escalating aggressiveness of government tax officials. Tougher 

penalties present greater financial risks to companies. For example, in U.S. v. Woods, the US Supreme Court affirmed 

an IRS tax shelter case that resulted in the taxpayer paying a 40 percent penalty. The IRS has also accelerated its audit 

processes to avoid the statute of limitation challenges for certain potential controversies.

In 2015, the IRS is expected to issue regulations and guidance regarding inversion transactions, as well as rewrite 

the rules for social welfare and local employment organisations under section 501(c)(4) of the IRS code. The IRS also 

recently announced a new enforcement policy for taxpayers, which includes greater collaboration with the IRS to set 

initial response deadlines for Informational Document Requests.

At the state level, tax officials have begun applying state sales tax laws to internet retailers for sales to residents 

of a particular state regardless of whether or not a retailer has a physical presence within the state of delivery. In 

response, corporate taxpayers are pushing back within the area of apportionment (the procedure of allocating a 

company’s nationwide income to the states in which it operates).

Securities
In 2014 an increasing number of enforcement actions were brought by the US Securities and Exchange Commission 

(SEC). The fiscal year 2014 SEC Agency Financial Report recapped 755 enforcement actions which yielded $4.16bn in 

penalties and disgorgements, including many first of a kind enforcement actions such as market-access violations, 

whistleblower retaliation, municipal securities penalties and injunctions. The financial services and technology 

industries continue to face the greatest increases in case filings. Additionally, between 2013 and 2014 there was a 

steep increase in the number of filed class action cases based on allegedly false or misleading earnings guidance.

The SEC is anticipated to double down on its policy of aggressive, across-the-board enforcement. The SEC has stated 

it will increase scrutiny of complex products such as non-traded real estate investment trusts, interest rate products, 

INTRODUCTION
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and alternative mutual funds; increase actions against gatekeepers of information for security issuances such as 

attorneys and accountants; review financial disclosures with even greater scrutiny; and bring additional enforcement 

actions for insider trading. In addition, the SEC will likely publish new proposals to require high frequency traders to 

register with regulators, potentially putting provisions in place to mitigate the risk of algorithmic trading and limit 

the impact of potentially market-disrupting trades.

Mike Emmert – Managing Director, Disputes and Investigations

Navigant Consulting, Inc.

T: +1 (312) 583 2168

E: michael.emmert@navigant.com

Mike Emmert leads the firm’s global commercial litigation business. He is a licensed CPA who has provided expert testimony 

on complex business disputes and financial damages in federal and state courts, arbitrations and regulatory hearings. 

Mark Taylor – Managing Director, Disputes and Investigations

Navigant Consulting, Inc.

T: +44 (0)20 7015 8714

E: mark.pj.taylor@navigant.com

Mark Taylor leads the firm’s international commercial litigation practice. He has acted as an expert witness and adviser in 

the United Kingdom, Middle East and North Africa region, United States and Southeast Asia. 

Steven Visser – Managing Director, Disputes and Investigations

Navigant Consulting, Inc.

T: +1 (303) 383 7305

E: svisser@navigant.com

Steven Visser leads the firm’s information security services business, has led hundreds of information security incident 

investigations and manages large scale data management and analysis projects in connection with class action litigation 

and regulatory matters. He has provided testimony related to his data management and analysis work in numerous 

industries.
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Navigant (NYSE: NCI) is a specialised, global expert services firm dedicated to assisting clients 

in creating and protecting value in the face of critical business risks and opportunities. 

Navigant Consulting® services include a wide range of litigation support, investigative, financial 

management, and business management consulting services. 

Disputes, government investigations, data security breaches and other complex legal and 

business risks are a fact of life in business. For decades, Navigant has provided their clients with 

invaluable leverage for resolving these complex legal and business risks in matters requiring 

economic, finance and accounting, and information and technology solutions. 

As an example, the successful resolution of commercial disputes often hinges on commanding 

testimony that untangles technicalities and communicates the relevant analyses and findings. 

Having a qualified and experienced testifying expert can be a significant strategic advantage. 

Navigant experts work side by side with clients and their counsel, to meet the client’s needs 

timely and cost effectively with a deep understanding of the rules and challenges of high-

stakes litigation. Navigant’s expert services are delivered with confidence, objectivity and 

clarity.
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 As company CEOs and CFOs search for new ways to 

de-risk liabilities and unlock hidden asset value, they 

are increasingly finding solutions in an unexpected 

place: the general counsel’s office.

Long viewed solely as a cost centre, a company’s legal 

department now can leverage its litigation docket to 

play a significant role in improving the organisation’s 

financial health and creating shareholder value. There 

are also more tools available for corporate GCs to 

better manage exposure to legal liabilities and more 

efficiently monetise legal claims. 

This new opportunity is largely due to financial 

solutions developed by investment firms such as 

ours that provide capital collateralised by litigation 

claims and other legal and regulatory processes 

and outcomes. So-called ‘litigation finance’ firms are 

changing the way organisations view legal claims, 

which historically have been unrecognised assets, 

leaving few mechanisms for companies to tap their 

often significant embedded value.

Long a fixture in the United Kingdom and Australia, 

litigation-related investment firms are becoming 

more prevalent in the United States. More recently, 

these firms have broadened the allowed uses of 

funds they deploy, enabling companies to expand 

working capital or raise financing for general corporate 

purposes – and morphing ‘litigation finance’ funds into 

more traditional capital providers. 

Financing arrangements tied to commercial litigation 

can take many forms. The most traditional, sometimes 

called ‘third-party litigation funding,’ allows a company 

to initiate or continue litigation without any out-of-

pocket cost. An investor’s capital covers the legal fees 

and expenses associated with the lawsuit, in exchange 

for an investment return if the case is successful.

LITIGATION: THE NEWEST  
CORPORATE FINANCE TOOL
Adam Gerchen, Ashley Keller and Travis Lenkner

FIRST PUBLISHED IN SEPTEMBER 2014 
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Using this approach, companies can avoid the 

accounting consequences of paying for litigation. In 

other words, they can maintain a suit without adding 

to their quarterly legal spend (and thereby reducing 

earnings). In the United States, accounting rules 

require companies to record attorneys’ fees and other 

litigation costs as expenses, instead of capitalising 

those amounts when they spend dollars to harvest the 

value of legal claims. A litigation finance transaction 

defers some or all expenses until the litigation 

generates the proceeds to pay them.

Particularly when legal budgets are already allocated 

to fight wars of necessity – such as defending the 

company against lawsuits and fighting various 

regulatory battles – litigation capital offers immense 

value by dramatically expanding a company’s ability 

(and appetite) to pursue valuable claims. When 

successful, claims that otherwise would have sat 

dormant can add tens or hundreds of millions of 

dollars to the bottom line.

Some investment firms allow their capital to be 

used for any business purpose, not just for expenses 

related to the litigation – meaning companies can 

convert their legal positions into immediately available 

funds. For example, if a lawsuit has produced a trial 

court judgment that now must survive multiple 

appeals, the investment firm’s capital allows the 

prevailing company to de-risk a portion of the award 

in exchange for agreeing to pay a premium on the 

de-risked amount from the ultimate settlement or 

judgment proceeds. Thus, companies convert a 

contingent, intangible and unrecognised asset into 

cash that can be redeployed into more productive 

uses, while simultaneously removing all legal and 

duration risk from the monetised portion of the award.

These financial arrangements are not unique to 

plaintiffs. A company that is a litigation defendant 

and wishes to delay legal expenses or realign 

incentives with counsel can use litigation funding, 

as well. Most frequently, the investment firm will 

convert a company’s cost of defence from a monthly 

expense into a one-time lump sum, payable only in 

the event of success at the end of the underlying 

litigation. In this way, companies (and ultimately 

their shareholders) pay only when lawyers deliver a 

favourable outcome, and any recognised expenses 

arrive as a one-time payable rather than a recurring 

drain on earnings. The investment firm also can reduce 

a company’s exposure to a crippling damages award 

in exchange for an investment return if the case 

resolves successfully.

In addition to these situations, all of which involve 

ongoing litigation risk, some funds will accelerate 

litigation-related receivables when the principal legal 

issues in a case have already been resolved. In some 

instances, a litigation settlement agreement provides 

for delayed or staggered payments, but the plaintiff or 

defendant company wants to move those payments 

into a particular accounting period. At other times, 

the parties are still at the settlement table but have 

different tax or accounting needs, creating a role for 

a funder to spread the payments over time or create 

one lump-sum payment, each as the parties desire.

LITIGATION TRENDS
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In all of these scenarios, litigation finance providers 

typically link investments exclusively to the outcome 

of the underlying litigation. In other words, the 

transactions are not loans and do not create a 

corresponding liability; a company that obtains 

financing faces no repayment obligations unless the 

underlying litigation is resolved successfully. In the 

meantime, the company stays in the driver’s seat: 

many investment firms do not take control of the 

litigation or acquire any contractual right to dictate 

strategy or settlement terms.

As the above examples show, litigation claims 

frequently present compelling opportunities for 

companies that seek innovative approaches to 

manage risk and generate revenue. That is welcome 

news, given that commercial litigation activity 

continues to increase. A recent survey of US and 

UK corporate legal officers at public and private 

companies found that one in four large companies 

had recently initiated a lawsuit with more than $20m 

at stake. Nearly 400,000 cases were filed in the US 

federal courts alone in 2013—a 6.3 percent increase 

over the previous year.

Despite these statistics and the many ways capital can 

be deployed in connection with litigation, banks and 

other traditional capital providers are not addressing 

market needs. Without experts who understand law as 

well as finance, investment firms are simply unable to 

price litigation-related risk, leaving them ill equipped 

to invest capital in the asset class. 

Litigation-related financial firms stand ready to fill the 

void. The Economist recently estimated that the global 

litigation finance industry manages more than $1bn. 

Because companies continue to seek solutions that 

manage increasing legal costs and monetise valuable 

claims, that number will only continue to grow.

Adam Gerchen, Ashley Keller and Travis Lenkner are 

partners at Gerchen Keller Capital, LLC. 

LITIGATION TRENDS



www.financierworldwide.com |  20



LIT IGATION & ALTERNATIVE DISPUTE RESOLUTIONCO M P E N D I U M  2015

www.financierworldwide.com |  20

LIT IGATION & ALTERNATIVE DISPUTE RESOLUTION

CD: What major trends seem to be shaping 

the litigation funding market? How would you 

describe levels of demand for this funding in the 

past 12-18 months?

Smith: The major new English issue litigation funding 

issue has been the introduction of damages-based 

agreements (DBAs) for lawyers, meaning contingency 

fees. As of last year the success fee due under a DBA 

or under a conditional fee agreement (CFA) is payable 

by the winning party, typically out of recovered 

damages, whereas previously the CFA success fee 

was largely payable by the losing side. There has also 

been an overhaul of procedures and the introduction 

of costs budgeting principles. Further afield we have 

seen an increase in demand for litigation funding in 

international arbitration, together with an uptick in 

the assignment of claims before the courts of other 

EU jurisdictions, particularly in relation to damages 

following on from cartel activity.

Jarvis: The change in the rules regarding 

recoverability of After the Event (ATE) premiums and 

CFA uplifts has seen a change in dynamic for those 

products, except in the insolvency sphere where 

the hard-negotiated exception for insolvency cases 

remains until April 2015, when it will be reviewed. 

Further, there has been an increase in ATE providers 

asking for deposit premiums as well as purely deferred 

premiums – there is a sense that ATE insurers are 

looking at risk sharing with lawyers on CFAs rather 

than the case on its own merits. However, ATE 

insurance is a very useful product and there will 

always be a place for it even if the premiums are not 

recoverable from an opponent. As far as litigation 

funding is concerned, unsurprisingly, given the risks 

of litigation, it remains an expensive product and 

really suitable only for high value cases. We have used 

it successfully and have been very pleased with the 

funders that we have used. Equally, there is a real 

need for litigation funders to be better regulated and 

LITIGATION FUNDING IN 2014
Mick Smith, Kit Jarvis, Susan Dunn, Matthew Amey and Jonathan Barnes

FIRST PUBLISHED IN JULY 2014 
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for some standardisation of funding agreements to 

develop. 

Dunn: Levels of demand have increased significantly. 

From 25 new enquiries each month for claims over 

£3m we were receiving 18 months ago, we now 

receive 50 each month. The other significant increase 

is in the area of arbitrations, both commercial and bi-

lateral investment treaty arbitrations. However there is 

a lag in the increase in quality of applications – so the 

message about funding generally is reaching more of 

the market; what is not is what is required if a case is to 

be funded.

Amey: There is a steady increase in interest towards 

litigation funding options from firms in the UK and 

beyond. The most notable increase in interest stems 

from larger corporates who might previously have 

shown little interest. This may be down to the fact that 

engaging with outside capital providers for litigation 

has a growing sense of legitimacy, both in the UK and 

abroad. Alternatively, it may be that more lawyers now 

command a better working knowledge of litigation 

funding and are passing that knowledge onto 

their key clients. The implementation of Legal Aid, 

Sentencing and Punishment of Offenders Act 2012 

bringing about the abolition of the recoverability of 

adverse costs insurance premiums, has made it more 

challenging to fund smaller claims where there is a 

high costs to damages ratio and the threat of adverse 

costs. As a result, in 2014, the funding market is 

weighted towards solving liquidity and risk problems 

of significant commercial disputes rather than helping 

SME businesses in cases worth less than £1m. Some 

inroads are being made, but the fact that international 

arbitrations, competition and securities litigation 

are all major growth areas for litigation funding 

demonstrates the focus of the market is on high value 

claims.

Barnes: Lawyers, insurers and third party funders, or 

combinations of them, all fund commercial claims. 

Generally, lawyers remain conservative and happy 

with their existing business model’s level of risk 

and reward. In the UK, contingency fees, known as 

DBAs, have been ignored as a result and also due to 

uncertainty around the legislation and fear of satellite 

litigation. Some insurers have seen large claims and 

capacity waxes and wanes. After the Event insurance 

for adverse costs is nevertheless generally available 

and pricing remains firm. No newly established players 

have entered the third party funding market and the 

total pool of available capital has remained at about 

the same level, which may surprise some. Demand has 

maintained a steady upward trajectory.

CD: Is there a strong investor appetite to fund 

litigation and arbitration proceedings? To what 

extent do you expect this pool of capital to grow?

Jarvis: My understanding is that there is a ready and 

growing source of funding for this new and growing 

asset class because the returns are attractive if the risks 

of litigation can be managed by pooling sufficient 

cases. I think that there is a finite level of growth for 

this market because the litigation market itself is of a 

finite size. Not all cases are appropriate for litigation 

funding, and some clients are willing to self-finance 

litigation, particularly whilst it remains a relatively 
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expensive product.

Barnes: Investors are attracted to third party funding 

given the high headline returns and the fact that 

returns should not be correlated to other asset classes, 

meaning they genuinely diversify risk. The concern is 

that not all potential investors fully understand the 

nature of the underlying asset – the litigation – which 

is not only illiquid but, unlike many other assets, tends 

to be binary – a win or a total loss. It can also be a 

rollercoaster ride, looking positive one month and 

desperate the next. The pool of capital will grow and, 

over time, will gravitate towards professional funders, 

rather than being deployed on an ad hoc basis to fund 

individual claims.

Dunn: While there has been an increase in levels of 

enquiries from prospective claimants seeking funding, 

we are seeing fewer prospective new funders in the 

market. Particularly in 2013, there were a number 

of prospective new entrants who realised that the 

challenge of raising money without the benefit of a 

track record in funding was too difficult. Inevitably 

there will be growth as demand rises, but investors 

will always be looking for a track record. They want 

to know prospective funders have learned from both 

successes and failures.

Amey: Investors looking for high returns by taking big 

risks have helped establish a now thriving litigation 

funding market. There are well over a dozen active 

litigation funders competing for commercial litigation 

funding opportunities. However, they are not all 

looking for the same opportunities. A growing number 

of investors are attracted to this space through a 

sub-set of fund managers who are asking investors 

to take less risk for smaller returns. The different risk 

strategies adopted by different funders is helping 

shape products tailored made for different claim sizes. 

Moreover, there are a number of funds whose skill 

base and investor profile are geared towards specific 

litigation or arbitration sectors, such as securities 

litigation, patent enforcement, bi-lateral investment 

treaty arbitrations, competition claims, defective 

insurance products and many more. There are funds 

dedicated to helping to monetise existing awards. 

Again, the expertise of these funders, whilst secondary 

to their cash, makes them attractive business partners. 

Attaching a judgement against assets located half way 

around the world can be a daunting experience for 

those without a knowledgeable stakeholder.

Smith: The appetite is strong, and litigation and 

arbitration funding remains a growing market with 

over $1bn already invested in cases by the major 
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litigation funders. We have seen an upswing in interest 

from large financial institutions seeking to invest with 

litigation funders with a proven track record. Given the 

rising interest, it would seem likely that the amount of 

capital in the litigation funding market might grow to 

nearer $2bn by 2017.

CD: Could you outline some of the advantages 

and drawbacks of litigation funding for parties 

involved in a dispute?

Dunn: The clear advantage of funding for a claimant 

is the ability to pursue a good claim which would 

otherwise have to be abandoned whether through 

lack of funds or because funds need to be deployed 

elsewhere in a business. For better off claimants, it is 

an opportunity to lay off the costs risk of large scale 

litigation to a third party. Claimants using funding do 

not retain 100 percent of the proceeds as the funder 

has to be paid for their investment, but that is the cost 

of funding in any business activity. The ability for any 

claimant to team up with a highly experienced funder, 

who can ensure their case is properly resourced, holds 

considerable attraction for many claimants.

Amey: Among the advantages of litigation funding 

are that it provides solution to funding essential legal 

costs in order to unlock contingent assets, such as 

the proceeds of the case. It also promotes certainty in 

relation to the counterparty’s exposure to legal costs, 

introduces a well-resourced stakeholder or partner, 

with expertise on costs and the litigation process, 

who shares the same objective as the counterparty. 

Further, it allows the trading counterparty to direct 

limited resources away from costly litigation and 

towards operational matters instead. Funding may 

also provide a claimant a more generous legal budget 

which enables them more flexibility when choosing 

lawyers, counsel and experts. On the other side of 

the coin, litigation insurance is a cheaper form of risk 

transfer than third party funding, so counterparties 

who can afford to pay the legal expenses may prefer 

to simply insure their own outlay rather than seek 

outside capital. The insurance premiums can be fully 

or partially deferred and contingent so the insurance 

premium is payable on a non-recourse basis, much 

like litigation funding. Further, the counterparty has 

obligations to inform the funder on the progress of the 

case and act reasonably at the point settlement offers 

are made. Several contractual mechanisms protect 

the counterparty from interference and provide for an 

independent assessment of what reasonable means in 

the context of the case.

Barnes: The pros and cons are pretty straightforward. 

The claimant transfers litigation risk, in whole or 

part, to a funder and gives up part of any recovery in 

return. Third party funding is generally non-recourse 

so the claimant can retain an upside, in any recovery, 

without any downside, or cost risk. Claimants worry 

that they may lose control of the claim and any future 

settlement discussion. In fact, it’s unlawful for funders 

to take control and they may lose their success fee if 

they try to. It’s also a bad idea commercially as most 

claims require a fully engaged client to get them over 

the line. The parties can have different ideas about 

settlement, but the risks mainly rest with the funder. 

On the one hand, the funder would be foolish to 

try to keep a claimant in a claim if actually he wants 
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to settle. On the other hand, as the claimant is not 

spending his own funds, there’s always the temptation 

to keep going and hold out for a little more even if a 

reasonable offer has been made.

Smith: For large companies, it is simply good 

commercial risk management; for smaller ones 

it is about equalising resources versus financially 

powerful defendants. If the claim is successful, the 

claimant repays the funder’s expenditure to date 

and pays a success fee usually based on both the 

recovered proceeds and the expenditure. If the case 

is unsuccessful, the funder loses its entire stake at 

no further cost to the claimant. The payment of the 

success fee might be viewed as a drawback by some, 

but in our view it should not be, once you adjust for 

the risk of total loss to the claimant. Using litigation 

funding is simply about risk reduction for the claimant, 

and transferring those risks to a portfolio litigator that 

is better able to absorb the risks.

Jarvis: Litigation funding is, fundamentally, still an 

expensive product. The flip side of that point is that 

it can enable parties to share risks and to bring cases 

that they might not otherwise have been able to 

bring. However, where parties are looking to use 

litigation funding because they do not have sufficient 

finances to see a case through trial, there is normally 

an investment cost in getting a view from a law firm 

and usually an opinion from counsel as to the likely 

prospects of success of the case before litigation 

funders will consider the case. There is also likely to 

be a level of costs involved that are irrecoverable from 

an opponent in obtaining and finalising a funding 

agreement or ATE and liaising with ATE providers 

and litigation funders throughout the case. Another 

common problem is the length of time it takes to 

obtain a decision on funding. The best way to use 

litigation funders is to use people that you know 

and trust. Exploring more complex potential funding 

structures with sensible brokers can lead to interesting 

risk and reward sharing which is very much in line 

with a client’s commercial objectives. Further, litigation 

funders often involve senior lawyers and their 

independent views on the merits and tactics of a case 

are valuable.

CD: Have any particular issues been brought to 

light by recent cases involving litigation funding?

Amey: In Harcus Sinclair v Buttonwood Capital, 

the courts considered a dispute over the terms 

and conditions of a litigation funding agreement 

regarding the lawful termination of the agreement. 

Ongoing funding was subject to a requirement that 

the claimant obtain a positive counsel’s opinion. 

Eventually, when this wasn’t forthcoming, the funder 

sought counsel’s opinion themselves which advised 

that the case had less than 60 percent prospect of 

success. On the strength of the opinion, the funder 

terminated the agreement. When the funder’s decision 

was challenged in the courts, the court held that the 

funder was entitled to withdraw funding based on the 

terms of the contract. This case is unusual because the 

funder had advanced relatively substantial amounts 

of capital before a detailed opinion on the legal merits 

had been obtained, whereas most funders would 

require a detailed opinion as a pre-condition to a 
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funding agreement. The case does, however, highlight 

the importance of complying with the terms of the 

funding agreement on an ongoing basis.

Jarvis: There are real issues around termination of 

litigation funding agreements and the financial capital 

of litigation funders. These have been highlighted by 

the Buttonwood Legal Capital case in particular. Some 

members of the Association of Litigation Funders (ALF) 

take the view that whilst the ALF rules as to capital 

can have some role in policing litigation funders, it 

is down to the individual law firm acting for clients 

to ensure that a litigation funder has the financial 

wherewithal to ensure that the funder can provide the 

funds that it has promised to do. This area is clearly 

ripe for regulation given that it is going to be almost 

impossible for a law firm to assess the level of risk 

that a funder has taken on in its portfolio of cases. A 

further issue was exposed by the Excalibur Ventures 

case. The way in which that case was conducted 

was the subject of serious criticism by the court, not 

least because it appeared that litigation funders were 

backing a case or ways of putting a case which the 

court described as a lawyer’s construct. It has also, it 

appears, emerged that some part of the funding may 

have been provided from an unorthodox funder. Once 

again, this leads to the conclusion that there is either a 

need for the litigation funding market to develop self-

regulation with some teeth or independent regulation 

of the litigation funding market.

Barnes: How the claimant is going to enforce if the 

claim is successful is always the first question we ask 

and we see many bilateral investment treaty claims. 

So in April, when the Tanzanian courts ordered that 

Standard Chartered Bank and the Tanzania Electric 

Supply Company refrain from “enforcing, complying 

with or operationalising” a decision made by the 

tribunal in ICSID proceedings, the matter caught 

our eye. The ICSID Convention sets up a system of 

recognition and enforcement of awards that sits 

outside the New York Convention system and is 

generally seen as being even more effective, which 

is why most ICSID awards are eventually settled. 

The Tanzanian injunction is a clear breach of the 

Convention and of Tanzania’s international law 

obligations. If not reversed, it could spark a worrying 

trend and will be of concern to international investors.

Dunn: The main issue, which is perennial, remains 

that of budgeting and how poor lawyers remain at 

accurately predicting the costs of a piece of litigation. 

There are few attempts we have encountered in any 

law firm to collect management information about 

past budget estimates to analyse past performance. 

For that reason we are in favour of the budgeting 

reforms introduced by Jackson, as it is the only way 

behaviours can be changed. We know budgeting is 

difficult but until there is a mandated imperative to 

get better at it, with negative consequences for failing 

to get it right, nothing will change.

Smith: The source of funders’ financial capital has 

come under close scrutiny recently following the 

delisting of Argentum Capital from the Channel Islands 

Securities Exchange. The discussion on the adequacy 

and source of funder’s capital, to protect claimants, will 

no doubt continue and this debate will also extend to 
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investor protection where funders are publicly listed 

companies. In general, most of the larger funders are 

regulated in one way or another in relation to some of 

their activities, either by Stock Exchange Authorities or 

Financial Services regulators.

CD: In what ways are legal fees and arrangements 

changing in today’s business world?

Barnes: Several boutique litigation firms have been 

successful in London and the same trend is taking 

place in international arbitration, in London and 

further afield. Generally, relatively smaller firms tend to 

be more entrepreneurial and flexible when it comes to 

fee arrangements.

Dunn: There is increasing demand from clients 

for greater certainty about the costs of litigation. 

The uncertainty of the hourly rate, which in itself 

encourages inefficiency – since the representative 

is paid more the longer the case goes on – means 

clients are looking for different ways to pay their 

lawyers. Fixed stage costing, incentive fees for success 

and anything else which can ensure certainty for the 

client are all being demanded. Sadly, the currently 

poorly drafted DBA Regulations have not assisted 

with the development of that trend as there is a 

nervousness in using that model. In order for these 

models to work, clients and their lawyers need to 

work more closely together at the outset of the case, 

so that the assumptions as to how the case might 

develop are clearly understood. The client must own 

the responsibility for full and frank disclosure, not just 

about the facts of the case, but also the sources of 

information and witnesses, so that budgets can be 

more accurately developed. 

Smith: More emphasis is being placed on planning 

and costs. One way to reduce costs is with careful 

planning. Costs caps and the use of contingencies for 

unforeseen events can build in a real degree of control 

at the start of the case. The Jackson reforms have 

highlighted the need for a new approach, especially in 

high value claims. Claimants need certainty about the 

cost of legal services and want to know they are being 

given value for money from their law firms; they have 

become increasingly cost conscious. By contrast, to 

date we have seen very little focus on the possibility of 

using DBAs in England and Wales.

Jarvis: We have not seen the uptick in DBAs that was 

envisaged by many commentators. This is at least 

partly because of the well-publicised inadequacies of 

the DBA regulations that are being reviewed at the 

moment. In insolvency cases we are seeing more use 

of CFA arrangements, and we expect this to accelerate 

as the deadline of April 2015 looms for recoverability 

of CFA premiums. ATE insurance is a product of wide 

application which we use regularly, both in insolvency 

cases, where the premium remains recoverable, and in 

other commercial litigation. There is clear pressure on 

legal fees in litigation. We are consistently reviewing 

the most appropriate ways to charge our clients for 

our work and increasingly provide menus of options 

for our clients. These include fixed fees, fee returns 

if the client is not satisfied and other alternatives to 

the hourly rate. Our experience, however, is that once 

clients have explored some of these options and 

understand that they may well not result in a cost 
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saving over hourly rates, the likelihood is that the 

client will revert to an hourly rate. The exception that 

proves that rule is CFA arrangements, which we have 

used and will continue to use successfully.

Amey: Usually in business disputes, the defendant 

is better resourced than the claimant and is able 

to use the escalation or threat of escalating legal 

costs as a strategy to frustrate the claimant’s action. 

Litigation funding options level the playing field 

between the claimant and the defendant. The result 

is that defendants who are aware that they are facing 

a funded opponent should appreciate that stalling 

tactics and ramping up costs is futile. The existence 

of a funder in the claimant’s corner can therefore 

encourage settlement as defendants switch strategy 

to mitigate the claim’s impact. 

CD: Could you outline any recent regulatory issues 

that have impacted the litigation funding market? 

Can we expect to see any rule changes in the near 

future?

Smith: The sustainability of a professional litigation 

funding industry requires the emergence of 

appropriate norms of behaviour. In the field of 
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international arbitration, where self-governance and 

IBA guidelines are the norm, the International Council 

for Commercial Arbitration (ICCA) has now created a 

task force to make policy recommendations on the 

use of third party funding. 

Jarvis: Clearly a substantial change was made to the 

litigation funding market by the Legal Aid Sentencing 

and Punishment of Offenders Act 2012 – which, 

among other things, meant that DBAs were permitted 

and ATE premiums and CFA success fees were no 

longer recoverable from opponents from April 2013, 

with various exceptions, including insolvency cases 

until April 2015. The DBA Regulations 2013 provided 

some detail on how DBAs were to operate. I expect 

that the DBA Regulations will be changed very shortly 

to make it clear that partial DBAs are acceptable. 

I also expect that if the ALF, or some other self-

regulatory organisation, does not exercise a level of 

control over the more extreme ends of the litigation 

funding markets, there will be a need for independent 

regulation, possibly by the FCA or by some new 

regulatory organisation.

Barnes: In England and Wales, the ALF Code of 

Conduct continues to evolve and improve. Funder 

members’ obligations now extend to their fund 

vehicles and corporate subsidiaries and funders must 

maintain a minimum of £2m of capital – a figure 

that is likely to increase over time. Funder members 

must be audited annually by a recognised national or 

international audit firm and provide ALF with a copy of 

the audit opinion.

Amey: The litigation and arbitration funding market in 

England and Wales has a voluntary Code of Conduct 

applicable to members of the ALF. This voluntary form 

of self-regulation began in November 2011 when ALF 

was set up with the support of the government. Every 

funder member must meet minimum standards of 

capital adequacy and ensure their litigation funding 

agreements comply with the Code. Just recently, ALF 

published a complaints procedure for counterparties 

unhappy with the conduct of their funder to refer 

to ALF for adjudication. The regulatory position is 

unlikely to change in the near future, but if there 

are any signs that funders are moving into funding 

consumer related disputes, we can expect to see a 

re-examination of how the industry is regulated. Sir 

Rupert Jackson said as much in his Review of Civil 

Litigation Costs.

Dunn: The main issue has been the DBA Regulations 

introduced over a year ago. DBAs are little used due 

to their lack of clarity and the fact they do not appear 

to permit hybrid, or partial, DBAs. They are in urgent 

need of reform to reflect the recommendations of the 

working party on DBAs which made clear it thought 

hybrid DBAs are desirable. There are no other rule 

changes we are currently anticipating in litigation 

funding.

CD: What are your predictions for how the 

litigation funding market will develop over the 

coming months? Is awareness increasing among 

lawyers and their clients?

Jarvis: I anticipate that there will be lower cost 

litigation funding as funders further develop their 

pools of cases and spread risk appropriately. I also see 
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that there will be some consolidation in the market 

as the reputable end of the market works hard to 

separate itself from the rest of the market. I also see an 

increasing convergence of insurance based and pure 

financing products, and packaging of products by 

brokers. Partial DBAs will be approved under revised 

DBA Regulations and as a result the DBA market will 

start to emerge, albeit slowly – clients will still be 

cautious as to why a CFA is not more appropriate, 

and lawyers will still be cautious about this new 

product. The most difficult area to predict is whether 

the insolvency market will be able to maintain the 

recoverability of ATE premiums and CFA uplifts. 

There is a real case for it being able to do so, but the 

general policy behind the Legal Aid Sentencing and 

Punishment of Offenders Act 2012 is clear.

Smith: The litigation funding industry had a first 

wave in 2007, but did not really take off until 2010 

as the turmoil from the financial crisis abated. The 

established funders are now starting to produce 

results for their investors on portfolios of cases that 

date back to 2010, or earlier. We anticipate that further 

capital will enter the litigation funding market in the 

next 2-3 years, as the established funders demonstrate 

attractive returns on capital from these maturing 

portfolios. International awareness of the availability 

of litigation funding continues to grow among the 

legal community and corporate claimants, and that 

increased demand will also feed the need for further 

capital in the industry.

Amey: Law firms are obligated to discuss funding 

options with the client. That is the starting point but 

the quality of that discussion varies dramatically. More 

firms than ever are competing with each other on 

ways that they can reduce the impact of the cost of 

their services. That is not to say the cost itself which 

can remain the same, but the impact of the cost in an 

unsuccessful outcome. To put it another way, they can 

still charge the same fees but they can help their client 

lay off the risk of paying them onto a third party if the 

case loses. With a greater take up for litigation funding, 

funders will enjoy a greater diversity of risk and that 

should give funders the confidence to lower prices 

and attract more interest. At the same time, there is 

also a constant stream of new capacity entering the 

market, so with more competition, funders will need 

to reduce their margins as the market becomes more 

established, and the investor’s expectations over their 

expected return will have to adjust. To an extent, a 

growth in capacity conflicts with the existing funder’s 

diversity of risk objective, but in reality most of the 

new capacity is targeted at specific areas of litigation 

funding which are under-developed. So at this point 

in the market’s life, older funds are still able to expand 

whilst there is still plenty of room for new funds too.

Dunn: Our hope and expectation is that the quality 

of cases increases in line with the increase in numbers 

of enquiries. At present people are more aware of 

funding but not thinking carefully enough about 

whether the case they are presenting has sufficient 

value to provide a satisfactory outcome to client and 

funder alike. We also anticipate there will be greater 

use of funding by well off claimants who seek to 

preserve their funds for developing their business, 

rather than spending it on legal fees. They are happy 
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to give away a share of the proceeds if the case is 

successful in return for financial certainty of no costs 

exposure. The continued internationalisation of 

disputes will also continue.

Barnes: Funding has been in the press for the 

wrong reasons of late. A consortium of funders 

– not ALF members – reportedly lost up to £23m in 

own and adverse costs in the Excalibur vs. Keystone 

litigation. Second, Argentum was delisted from the 

Channel Islands Securities Exchange in February and 

subsequently withdrew from ALF. Unfortunately, it’s 

easier for bad news to find its way into the public 

domain than funding’s success stories. However, the 

market will continue to mature and deepen and 

become less opaque, so that the reputable long-term 

players will become easier to identify. 

Mick Smith is a partner and co-founder at Calunius 

Capital, Kit Jarvis is a partner at Field Fisher 

Waterhouse LLP, Susan Dunn is head of litigation 

funding at Harbour Litigation Funding Ltd, Matthew 

Amey is a director at The Judge, and Jonathan Barnes 

is  chief operating officer at Woodsford Litigation 

Funding.
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“The appetite is strong, and litigation and arbitration funding 

remains a growing market with over $1bn already invested in 

cases by the major litigation funders.”  
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BASIC STRATEGIC CONSIDERATIONS 
IN THE FUNDING OF DISPUTES
Timothy McCarthy

In the post-crisis environment, where at one and the 

same time budgets are tighter and the consequences 

of disputes are often more business-critical, corporate 

clients including financial and investment firms have 

rightly sought greater budgetary and billing discipline 

from their counsel, and law firms have (sometimes 

grudgingly) begun to offer alternative fee structures 

and other measures designed to meet those demands. 

At the same time, third-party dispute funding firms 

have taken a prominent place on the scene, and 

have also begun to offer their services to clients in 

the financial and investment industry. The available 

dispute funding options, however, are not always 

deployed to their best effect. Decisions regarding 

dispute billing, provisioning and funding are often 

made on the eve of a dispute, or after it has already 

begun, and in an ‘intuitive’ and imprecise way. This 

brief article sets forth certain considerations that are 

foundational and not terribly complicated, but that 

should be addressed as early as possible, to guide 

dispute billing and funding discussions and tailor 

arrangements to different disputes’ particular needs.

Every retention of counsel for a dispute should 

begin with the recognition that different substantive 

disputes entail different needs. Certain basic 

considerations will define these needs, in any dispute 

for any corporate client. These basic factors include, 

first, the client’s status as a claimant or a respondent: 

if the client is bringing a claim, that will usually entail 

‘playing offence’ procedurally (including seeking 

broader disclosures), and if the client is defending 

against a claim, that will entail an active defence 

(often including aggressive dismissal or summary 

judgment motion practice). Second, the client 

should discern whether the dispute implicates its 

non-pecuniary interests, such as its relationships 

with regulators or with the adversary (who might be 

a valued business partner), reputational concerns, 

www.financierworldwide.com |  31

FIRST PUBLISHED IN OCTOBER 2014



CO M P E N D I U M  2015

www.financierworldwide.com |  32

LIT IGATION & ALTERNATIVE DISPUTE RESOLUTION

and possibly the defence of key personnel who face 

individual costs or liabilities. And third, of course, the 

amount in controversy, and its relation to the needs 

of the case, will be a key driver of strategic decisions; 

fundamentally, if funding the dispute will cost more 

than settling (and if non-pecuniary interests do not 

require the fight), then of course counsel should assist 

in seeking an early and optimal agreed resolution. As 

the prominent early 20th-century American attorney 

Elihu Root is reputed to have said, “About half the 

practice of a decent lawyer consists in telling would-

be clients that they are being damned fools and 

should stop.”

Corporate clients, including international banking 

and investment concerns, now enjoy a lengthier 

‘menu’ of dispute billing and funding options than 

ever before. The fee arrangements now offered by law 

firms – including those of the highest calibre – range 

from traditional ‘straight hourly’ billing to fixed fees, 

and also include innovative intermediate structures 

such as fee collars (both ‘tight’ and ‘loose’) and staged 

budgets that can help to ensure both that a matter 

is adequately provisioned, and that the lawyer’s 

budgetary incentives are aligned with those of the 
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client. Corporate clients are now also making greater 

use of contingency fee arrangements in appropriate 

cases, and particularly as part of third-party funding 

structures. Such structures involve a third-party firm 

that specialises in funding disputes, and that funds the 

payment of counsel’s fees and costs in exchange for a 

share of any recovery. In such arrangements, counsel 

also usually agree to bill their fees at a discount, 

in exchange for a small contingency share of any 

recovery – thus, again, ensuring that the interests of 

the lawyers, the client and the funder are all aligned. 

And in any arrangement, project-style dispute 

budgeting is now virtually de rigeur.

Financial and investment firms, in particular, generally 

face a broad but reasonably well-defined universe of 

potential disputes. The sorts of disputes that such firms 

most often encounter include: (i) relatively simple 

financial or commercial disputes, such as enforcement 

of limited partnership agreements, credit agreements, 

or security agreements; (ii) civil disputes that might 

otherwise be simple, but for the presence of issues 

involving potential fraud or other wrongdoing and 

thus the potential for related regulatory or criminal 

issues; and (iii) regulatory and white-collar criminal 

defence matters.

These different sorts of matters, in turn, present 

different needs in terms of work and resources. A 

simple financial or commercial dispute is especially 

amenable to predictive budgeting and provisioning, 

and to fee arrangements such as ‘tight’ collars that 

offer considerable cost predictability from the 

outset. This is especially so if the dispute is to be 

heard in arbitration rather than litigation, minimising 

the opportunities for adversaries to interpose 

unpredictable and cost-multiplying procedural 

gambits. And indeed, international financial and 

investment firms are now turning more and more to 

arbitration for just such budgetary reasons (along with 

reasons of confidentiality, cross-cultural sensibility and 

adjudicators’ expertise). Especially routine disputes can 

also properly be the subject of fixed fee agreements. 

Because these relatively simple disputes usually make 

up the bulk of a financial firm’s docket (at least in terms 

of numbers of matters), predictive budgeting and 

rigorous fee arrangements can do much to make the 

firm’s overall dispute provisioning more accurate and 

less burdensome. Indeed (and particularly with the 

use of third-party dispute funding, which by its terms 

requires such discipline), these measures can help to 

transform a firm’s legal function into something of a 

profit centre for previously-distressed assets.

Where otherwise-simple civil disputes involve issues 

of fraud or other wrongdoing, and possible risk of 

regulatory or criminal implications, other sorts of 

work will often be advisable. In such disputes, clients 

are often well-served by a more searching pre-

dispute internal investigation of the matter (where 

the allegations of wrongdoing are directed toward 

its own personnel), or by independent professional 

investigation of its adversary’s conduct (where 

the opponent is the wrongdoer). These additional 

investigative needs entail additional costs, and the 

injection of issues of fraud or wrongdoing into the 

dispute will also often entail additional procedural 

and substantive complications (such as broader 
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disclosures, joinder of additional parties including 

individuals, and alter ego issues). Such ‘grey’ matters 

also often implicate non-pecuniary interests of the 

company such as reputational risks. Finally, by their 

nature, issues of fraud, wrongdoing and inevitably 

concealment make these disputes less substantively 

predictable. For these reasons, the budgetary needs 

of civil matters involving issues of potential serious 

wrongdoing are often difficult to predict – for both 

clients and their counsel. The prospects of success in 

such matters are best served by billing arrangements 

that recognise this difficulty, whether straight hourly 

arrangements with well-monitored budgets, or 

alternative structures such as ‘loose’ collars and staged 

budgets that provide for greater discipline in more 

predictable phases of the dispute and more flexibility 

in less predictable stages. On the other hand, because 

such disputes sometimes hold out the prospect 

of returns over and above the quantum of direct 

damages, due to the possibility of consequential 

damages or punitive damages, third-party funders are 

sometimes willing to take on much of this risk, and 

the outcome of the case can potentially justify the 

substantial difficulties.

Finally, regulatory defence matters and white-collar 

criminal matters present an entirely different profile. 

Because of the potentially severe consequences of 

an unfavourable result, firms facing these matters 

must necessarily presume from the outset that the 

company will need attorneys who are prepared to 

defend the company and its personnel at a hearing or 

trial. However, the reality is that very few such matters 

do proceed to trial, because of the powerful leverage 

that regulators and prosecutors can bring to bear. 

Thus, the fees of counsel for detailed procedural work 

– which make up the bulk of the costs in most civil 

disputes – are often relatively light in regulatory and 

white-collar matters. In itself this is a blessing, but it 

also leaves clients and counsel to try to predict the 

budgetary needs of searching internal investigations 

and responses to the unpredictable information 

demands of regulators and law enforcement 

authorities. Furthermore, such matters often 

require key personnel to retain their own counsel, 

who normally will cooperate with the company’s 

counsel but will also usually need to be paid by the 

company itself (albeit often with the assistance of 

a directors’ and officers’ insurance policy). Finally, by 

definition such matters always place the client in a 

defensive posture, and often involve business-critical 

non-monetary concerns as well as very substantial 

pecuniary risks. Accordingly, clients in these cases 

are usually ill-served by a dispute funding strategy 

that inhibits their chosen counsel’s ability to muster a 

vigorous and complete defence and to independently 

assess and advise the client regarding the depth and 

scope of its liability. This does not obviate the need for 

work planning and budgeting, at least for stages of 

the process as they arise. But inevitably, such cases are 

among the least amenable to predictive budgeting for 

the full duration of the matter, and the least suited to 

arrangements that condition counsel’s remuneration 

on some pre-determined definition of success.

Such matters, most of all, point up the necessity for 

both clients and counsel to be candid with each other 

about their needs throughout the life of a case – and 
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commercially reasonable in their relations. Counsel 

in particular must be careful to police costs and to 

avoid relying upon the unpredictability of disputes as 

an excuse for always-upward adjustments to budget. 

No funding strategy can dispense with this necessity. 

But attention to the particular budgetary needs of 

particular sorts of matters can help to tailor costs to 

requirements from the outset – and thus to more 

easily maintain such candour and reasonableness, and 

improve the prospects of victory.

Timothy McCarthy is a partner at Mishcon de Reya 

New York LLP.
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AN ANALYSIS OF THE FIRST FEW 
DECISIONS FOLLOWING OCTANE 
FITNESS – WATERSHED OR WATER 
UNDER THE BRIDGE?
Stacey L. Cohen and Devin A. Kothari

In the United States, litigants are generally 

responsible for their own attorneys’ fees, win or 

lose. The patent statute provides a limited exception 

to this so-called ‘American Rule’ allowing a court to 

award “reasonable attorney fees to the prevailing 

party” in “exceptional cases” under 35 U.S.C. § 285. 

Over time, the US Court of Appeals for the Federal 

Circuit developed increasingly rigid requirements for 

awarding such fees. In particular, in Brooks Furniture 

Manufacturing, Inc. v. Dutailier International, Inc., 393 

F.3d 1378 (Fed. Cir. 2005), the Federal Circuit held that 

in the absence of “material inappropriate conduct”, 

attorneys’ fees under Section 285 could only be 

awarded upon a showing that the litigation was both 

“brought in subjective bad faith” and “objectively 

baseless”.

On 29 April 2014, the US Supreme Court issued 

two decisions rejecting the existing standard for 

awarding attorneys’ fees to prevailing parties in patent 

litigations. Octane Fitness, LLC v. ICON Health & Fitness, 

LLC, 134 S. Ct. 1749 (2014), and its companion decision, 

Highmark, Inc. v. Allcare Health Management System, 

Inc., 134 S. Ct. 1744 (2014), provided district courts 

with greater discretion to award fees in cases deemed 

“exceptional” and mandated a more deferential 

standard of review of such determinations on appeal. 

Regarded as a watershed decision by many, the 

long-term ramifications of Octane Fitness remain to be 

seen. However, the district court decisions that have 

begun to address this issue post-Octane Fitness do not 

indicate that a drastic change is underway.

Octane Fitness

In Octane Fitness, ICON Health & Fitness sued Octane 

Fitness for infringement of US Patent No. 6,019,710. 

Octane Fitness moved for attorneys’ fees under Section 

285 after it had successfully moved for summary 

judgment of non-infringement. Despite evidence 

suggesting that ICON had brought suit as part of 
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a larger commercial strategy, the court found that 

Octane Fitness could not meet the Brooks Furniture 

standard. The Federal Circuit affirmed, declining to 

revisit the existing standard for exceptionality. The 

Supreme Court granted review and reversed. 

The Supreme Court defined an “exceptional” case 

under Section 285 as “simply one that stands out from 

others with respect to the substantive strength of the 

party’s litigation position...or the unreasonable manner 

in which the case was litigated”. Rejecting the prior 

standard that required showings of both objective 

baselessness and subjective bad faith, the Court noted 

that “a case presenting either subjective bad faith or 

exceptionally meritless claims may sufficiently set itself 

apart from mine-run cases to warrant a fee award”.

The Court also rejected the existing requirement that 

a movant prove entitlement to attorneys’ fees by clear 

and convincing evidence. Noting that Section 285 

“demands a simple discretionary inquiry”, the burden 

of proof was thus lowered to the “preponderance of 

the evidence” standard. 

A companion decision, Highmark, further held that 

since Section 285 determinations required district 

courts’ discretion, such rulings should not be reviewed 

anew pursuant to a de novo standard of review, but 

instead should be reviewed under the abuse of 

discretion standard, i.e., the most deferential standard 

of review.

Exceptional case determinations post-Octane 

Fitness

As Octane Fitness rejected the demanding Brooks 

Furniture standard and gave district courts leeway 

to award attorneys’ fees in any situation they deem 

exceptional, an overall increase in claims for fees 

under Section 285 and an increase in the variety of 

improprieties alleged in those claims is thus likely. 

Although the long term ramifications of this ruling 

are not yet apparent, district courts have already 

begun to issue decisions on fees motions post-Octane 

Fitness. Despite the increased discretion granted by 

the Supreme Court, however, the rationales behind 

the fee awards determinations do not appear to 

differ drastically from those prior to Octane Fitness. 

Indeed, courts have continued to rely on the objective 

baselessness and subjective bad faith considerations 

discussed in the prior Brooks Furniture standard to drive 

their analyses of fees motions under Section 285. 

In Cognex Corp. v. Microscan Systems, No. 13-cv-2027, 

2014 U.S. Dist. LEXIS 91203 (S.D.N.Y. June 30, 2014), 

attorneys’ fees were awarded where the Court had 

previously concluded that there was an “objectively 

high likelihood” that the accused conduct was 

infringing and where the defendants were found to 

have engaged in “unreasonable litigation tactics” such 

as filing post-trial motions on issues that had already 

been litigated. 

The district court in Precision Links Inc. v. USA Products 

Group, Inc., No. 3:08-cv-00576-MR, 2014 U.S. Dist. LEXIS 

85694 (W.D.N.C. June 24, 2014), similarly considered 

both the objectively baseless and subjective bad faith 

prongs of the prior standard when awarding attorneys’ 

fees. Specifically, this court found both that certain 

claims were “clearly frivolous and objectively baseless” 
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and that the plaintiff had engaged in exceptional 

litigation misconduct. However, the court limited the 

award to two-thirds of the amount requested on the 

basis that the litigation misconduct occurred during 

two out of the three major litigation phases of this 

case.

Other courts have adopted a slightly more liberal 

approach, awarding fees based only upon a finding 

of objective baselessness or subjective bad faith (as 

opposed to both). In Home Gambling Network Inc. v. 

Piche, No. 2:05-cv-610-DAE, 2014 U.S. Dist. LEXIS 71071 

(D. Nev. May 22, 2014), the court deemed the case 

“exceptional” based upon the relative weakness of the 

party’s litigation position, i.e., an apparent finding of 

objective baselessness. In addition, a district court in 

the Northern District of Illinois awarded fees in Intellect 

Wireless, Inc. v. Sharp Corp., No. 10-c-6763, 2014 U.S. 

Dist. LEXIS 73653 (N.D. Ill. May 30, 2014), as a result 

of the plaintiff ’s inequitable conduct in making false 

statements to the US Patent and Trademark Office 

during patent prosecution. Nevertheless, this court 

acknowledged that its finding might have been 

appropriate under the prior, more stringent Brooks 

Furniture standard, as well.

District courts have also continued to deny motions 

for attorneys’ fees following Octane Fitness and many 

such decisions similarly consider the individual prongs 

of the Brooks Furniture test of objective baselessness 

and subjective bad faith. The Eastern District of Texas, 

in Bianco v. Globus Medical, Inc., No. 2:12-cv-00147, 

2014 U.S. Dist. LEXIS 64805 (E.D. Tex. May 12, 2014), 

for example, found that because the plaintiff satisfied 

neither of the Brooks Furniture prongs, the case failed 

to stand out from others, and a grant of attorneys’ fees 

was unwarranted. 

Fee-shifting legislation tabled

The latest patent litigation reform, H.R. 3309, titled 

the ‘Innovation Act’, which passed in the US House 

of Representatives prior to Octane Fitness, included 

a presumptive fee-shifting provision, making the 

non-prevailing party in patent litigations responsible 

for attorneys’ fees absent certain exceptions, such as 

where the conduct of the non-prevailing party was 

reasonably justified or where such an award would be 

unjust. However, this legislation has since been tabled 

by the US Senate.

By striking a middle ground between the Brooks 

Manufacturing standard and awarding fees to 

prevailing parties as a matter of course, the US 

Supreme Court’s ruling in Octane Fitness may have 

tempered the drive for immediate fees reform. 

However, it remains to be seen whether this ruling and 

its progeny will galvanise those seeking more extreme 

changes on fee shifting to push for further legislative 

action in the future. 

Stacey L. Cohen is counsel and Devin A. Kothari is an 

associate at Skadden, Arps, Slate, Meagher & Flom LLP. 
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DELAWARE SUPREME COURT 
UPHOLDS A ONE-WAY FEE-SHIFTING 
BYLAW 
Peter L. Welsh, C. Thomas Brown and Elizabeth Downing Johnston

It has become an ingrained expectation that almost 

any merger or sale transaction at an American 

company leads to a lawsuit. This is particularly so 

for Delaware companies, by far the leading state of 

incorporation and the legal home of much M&A 

activity. Such litigiousness is a direct consequence of 

the economic incentives surrounding shareholder suits. 

There is little downside risk for plaintiffs’ attorneys – 

often the main drivers of such suits – and the potential 

for fees, either through settlement or litigation, is high. 

The corporate defendants in these cases, though, face 

the trouble and expense of litigating claims which, 

although often weak, create deal risk, distraction 

and cost. Settlement of even the weakest claims has 

become the safest route, a sort of ‘deal insurance’ that 

buys peace (and releases of claims) for a price often 

less than the cost of defending the lawsuit.

But a recent decision by the Delaware Supreme 

Court, ATP Tour, Inc. v. Deutscher Tennis Bund, 91 A.3d 

554 (Del. 2014), may signal a fundamental shift 

in those incentives. For that reason, the case has 

stirred immediate controversy and prompted calls 

for legislative action to reverse the result. Given the 

unclear future of fee-shifting bylaws, and other risks of 

adopting such provisions – including triggering the 

displeasure of some stockholders and proxy services 

– the ‘wait and see’ approach will be the most sensible 

path for most companies for the time being.

Background to fee-shifting

Historically, under the ‘American Rule’, parties bear 

their own litigation costs, and courts do not award 

attorneys’ fees to a prevailing party absent statutory 

authority or some special circumstance, such as bad 

faith prosecution of claims. Arbitrium (Cayman Islands) 

Handels AG v. Johnston, 705 A.2d 225, 231 (Del. Ch. 

1997) aff’d, 720 A.2d 542 (Del. 1998); see 10 Del. C. § 

5106. In the case of shareholder litigation, plaintiffs 

who are either successful in court or who settle claims 
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are presumptively entitled to a fee under an exception 

to the American Rule known as the ‘common fund’ 

doctrine, which provides that a party winning a benefit 

common to all stockholders is entitled to have its costs 

(including attorneys’ fees) covered by that benefit. 

That creates a strong incentive for the plaintiffs’ bar to 

bring even the weakest claims, with little downside risk. 

For plaintiffs’ attorneys this means an almost certain 

settlement and the attendant payment of attorneys’ 

fees.

ATP may affect that balance by permitting Delaware 

companies to adopt fee-shifting provisions in their 

bylaws that apply to intra-corporate litigation, creating 

a new downside never before faced by plaintiffs: 

the risk that they will have to pay defence fees in 

unsuccessful cases.

The case involved ATP Tour, Inc. (ATP), a Delaware 

membership corporation that operates a global 

professional men’s tennis tour (the Tour). In 2007, ATP’s 

board voted to change the Tour schedule and format. 

As a result, tournaments sponsored by the plaintiffs, 

the German and Qatari tennis federations, were 

downgraded from the highest tier of tournaments 

and moved from the spring season to the summer 

season. Upset with the change, the federations sued 

ATP and six of its board members in the Federal District 

of Delaware, alleging both Federal antitrust claims and 

Delaware fiduciary duty claims.

After a jury trial in Federal District Court, ATP was 

successful on all claims. ATP then moved to recover its 

attorneys’ fees based on Fed. R. Civ. Proc. 54 and Article 

23.3(a) of its bylaws, a novel fee-shifting provision 

adopted in 2006 under a charter provision permitting 

the board to unilaterally adopt bylaws: “(a) In the event 

that (i) any [current or prior member or Owner or 

anyone on their behalf (‘Claiming Party’)] initiates or 

asserts any [claim or counterclaim (‘Claim’)] or joins, 

offers substantial assistance to or has a direct financial 

interest in any Claim against the League or any 

member or Owner (including any Claim purportedly 

filed on behalf of the League or any member), and (ii) 

the Claiming Party (or the third party that received 

substantial assistance from the Claiming Party or in 

whose Claim the Claiming Party had a direct financial 

interest) does not obtain a judgment on the merits that 

substantially achieves, in substance and amount, the 

full remedy sought, then each Claiming Party shall be 

obligated jointly and severally to reimburse the League 

and any such member or Owners for all fees, costs and 

expenses of every kind and description (including, but 

not limited to, all reasonable attorneys’ fees and other 
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litigation expenses) (collectively, ‘Litigation Costs’) that 

the parties may incur in connection with such Claim.”

Unsure as to whether this provision was valid under 

Delaware law, the Federal District Court in Delaware 

used a procedure known as ‘certification’, whereby 

Federal courts may pose unresolved questions of state 

law to a state supreme court.

In answering the certified questions, the Delaware 

Supreme Court declined to decide whether the ATP 

bylaw in particular was valid and enforceable, because 

it lacked an adequate factual record and in any case 

was answering only questions of law. But as to the legal 

question in general, the Court broadly held that: (i) fee-

shifting bylaws are presumptively valid under Delaware 

law; (ii) a fee-shifting bylaw would, like any other 

bylaw, be unenforceable if adopted for an improper 

purpose, which requires a fact-specific inquiry (but, the 

Court noted, “[t]he intent to deter litigation, however, 

is not invariably an improper purpose”); and (iii) a 

bylaw amendment, including adding a fee-shifting 

provision, is enforceable against members who join the 

corporation before its enactment.

To be sure, this holding leaves many questions 

unanswered: for example, what does it mean to 

‘substantially achieve’ an objective in a litigation; 

what are the circumstances where adoption of a 

fee-shifting bylaw does or does not represent an 

‘improper purpose’; and how might the analysis 

differ for stock corporations rather than membership 

corporations such as ATP? To that end it is worth 

noting that ATP involved the enforcement of a fee-

shifting claim amongst members in ATP, not plaintiffs 

asserting fiduciary duty claims against defendants 

who were directors of stock corporations. Future 

plaintiffs therefore might argue that ATP is inapplicable 

to fiduciary duty claims because imposing the risk 

of fee-shifting (the argument would go) inequitably 

undermines the ability of stockholders to enforce the 

fiduciary duties owed by directors to corporations and 

their stockholders.

Even so, the basic principle endorsed in ATP 

– that corporate defendants can collect fees from 

unsuccessful plaintiffs – creates a new, powerful 

disincentive to weak claims, and to the ‘business as 

usual’ practice of ubiquitous transactional litigation.

Reaction to ATP

This potential for a monumental shift prompted swift 

calls for legislation to prohibit fee-shifting bylaws in 

Delaware companies. Within a week of the Supreme 

Court’s decision in ATP, the Corporate Law Section 

of the Delaware State Bar Association approved (in a 

divided vote) proposed amendments to the Delaware 

General Corporation Law (DGCL) that would prohibit 

any Delaware stock corporation from adopting a fee-

shifting provision in its charter or bylaws. Proposed 

DGCL § 331 would limit the ATP decision’s reach 

by stating that a corporation’s charter and bylaws 

may not impose monetary liability or responsibility 

for any of a corporation’s debts on its stockholders, 

except as expressly permitted by 8 Del. C. §§ 102(b)(6) 

(providing for a charter to provide for stockholders to 

be personally liable for corporate debts under certain 

circumstances) and 202 (providing for restrictions on 

the transfer of stock under certain circumstances).
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The proposed amendments were sent to the 

Delaware General Assembly for consideration, where 

swift passage was expected. But the US Chamber 

of Commerce’s Institute for Legal Reform, as well as 

other members of the business community, resisted, 

asking that approval of the proposed amendments 

be delayed so that the impact of them can be better 

understood. E.I. du Pont Nemours & Co., which is 

the only Fortune 250 company actually based in 

Delaware and which has a ubiquitous presence in 

Wilmington, has lobbied against the legislation. A 

DuPont spokesman has confirmed publicly that the 

company opposes the legislation. See Liz Hoffman, 

Delaware Fight over Corporate Legal Bills On Hold, Wall 

St. J. L Blog (18 June 2014, 7:18pm). At the same time, 

it is anticipated that shareholder services groups and 

some institutional investors will present opposition 

to fee-shifting bylaws. See Steven Davidoff Soloman, 

A Ruling’s Chilling Effect on Corporate Litigation, N.Y. 

Times Dealbook blog (23 May 2014, 5:01pm). The bill 

was subsequently withdrawn to permit the General 

Assembly to further consider it during its next session, 

which will likely take place sometime in early 2015. See 

Hoffman. This leaves the future of fee-shifting bylaws 

unclear.

Given the legal uncertainty that the delayed action 

by the General Assembly creates, as well as the 

potential for resistance by the proxy services and other 

shareholder groups, the ‘wait and see approach’ will 

likely be the right one for most Delaware companies. 

Once the final terms of any amendment to the DGCL 

are clear, companies will be in a better position to 

assess the potential risks and rewards of a fee-shifting 

bylaw. Any fee-shifting bylaw adopted now may be 

quickly invalidated by legislation – even those ‘work-

around’ bylaws drafted to accommodate the proposed 

amendment as presently drafted. There have been 

companies that have adopted fee-shifting bylaws 

tailored to ongoing disputes, including Biolase, Inc. 

and Hemispherix Biopharma, Inc. (Biolase became one 

of the first public companies in Delaware to adopt a 

‘loser pays’ fee-shifting bylaw. That suit has since been 

voluntarily withdrawn. Pignatelli v. Biolase, Inc., C.A. 

No. 9920-VCN (Del. Ch. 2014)). But these provisions 

still must pass muster in light of specific scrutiny on 

their terms and the purposes of their adoption. They 

are likely to remain exceptions until at least after the 

Delaware General Assembly’s meeting early next year.

Peter L. Welsh is a partner, and C. Thomas Brown and 

Elizabeth Downing Johnston are associates, at Ropes & 

Gray LLP.
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NO CONTEST SETTLEMENTS, 
WITH A TWIST
Shara N. Roy

On 11 March 2014, the Ontario Securities Commission 

(OSC) announced new enforcement initiatives, 

including a new program for no-contest settlements, 

whereby the “facts are declared by Staff to be true 

based on its investigation and which are not denied 

by the respondents”. Formerly, all settlements with the 

OSC required admissions from the settling party.

This announcement came after an extensive 

review and comment period, including a report 

commissioned by the OSC to evaluate the OSC’s 

settlement policies when compared with the 

policies of the United States Securities and Exchange 

Commission (SEC) and in light of the OSC’s mandate 

(Philip Anisman, ‘No-Contest Settlements and the SEC’s 

Recent Experience: Implications for Ontario’, 4 June 

2013).

What came out of that process was a compromise sure 

to please no-one.

Since 1972, the SEC has had a policy allowing no-

contest settlements, whereby a respondent to a 

regulatory proceeding may settle with the SEC without 

admitting liability, so long as the respondent “neither 

admits nor denies” the allegations forming the basis of 

settlement (SEC Rules of Practice and Conduct, 17 C.F.R. 

§ 202.5(e)). This policy was borne out of a practice at 

the SEC, whereby fewer and fewer respondents agreed 

to make admissions of wrongdoing, but accepted 

negotiated penalties and restrictions.

In 2011, that dynamic shifted. In a widely reported 

decision of the Southern District of New York Court, 

Justice Rakoff roundly criticised the SEC’s practice 

of no contest settlements and refused to approve a 

settlement between the SEC and Citigroup Global 

Markets Inc. (SEC v. Citigroup Global Markets Inc., 827 

F. Supp. 2d 328 (SDNY 2011)). In making his ruling, 

Judge Rakoff found that despite the language in the 

settlement agreement that Citigroup “neither admitted 
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nor denied” the allegations, there was “little real doubt 

that Citigroup contests”. Judge Rakoff identified, among 

other things, the inability of investors to rely generally 

upon admissions contained in SEC settlements in 

companion civil actions (and touched upon criminal 

proceedings) as part of the basis for refusing to find 

that this settlement was fair, reasonable and adequate. 

Without the admissions, Judge Rakoff decided that he 

did not have a sufficient factual basis to rule that the 

settlement should be approved.

The SEC and Citigroup appealed the decision to the 

Court of Appeals for the Second Circuit. The appeal 

remains under reserve.

In the wake of Judge Rakoff’s decision, the SEC 

announced that it was changing its policy in cases 

involving criminal proceedings, where a defendant 

admitted violations of criminal law (Robert Khuzami, 

Director of the SEC’s Division of Enforcement, 7 January 

2012). In those circumstances, it is the SEC’s stated 

policy not to offer no-contest settlements.

In late 2013, the SEC refined its policy further at the 

behest of newly appointed Chair Mary Jo White, and 

announced that it would no longer enter into no-

contest settlements where there is a “special need for 

public accountability and acceptance of responsibility”, 

even in the absence of any admission of guilt in parallel 

criminal proceedings (Council of Institutional Investors 

fall conference in Chicago, IL, 26 September 2013). The 

policy change has largely gone unnoticed in the legal 

press and is opaque in its implementation. The SEC 

has entered into seven ‘admit’ settlements since the 

announcement, but has also settled with defendants 

on a no-contest basis, in circumstances where it might 

be expected the SEC would require admissions. Since 

late 2013 for instance, the SEC has entered into no-

contest settlements in respect of alleged accounting 

fraud case with the chairman and interim chief 

executive officer of AgFeed and a misrepresentation 

case with a corporate defendant (see Mary Hansen 

‘Neither Admit nor Deny Settlements at the SEC’, 31 

March 2014). Andrew Ceresney, the co-director of the 

SEC’s division of enforcement, recently confirmed in 

a speech that admit settlements will continue to be 

the exception rather than the rule (Brian Mahoney 

‘Admissions of Guilt Won’t become Norm’ Law360, 13 

March 2014).

The OSC, by contrast, has historically had a practice of 

requiring admissions of wrongdoing as a foundation 

for all settlement agreements. The requirement of a 

settling respondent to make damaging admissions 

has created barriers to settlement, often harder to 

overcome than the penalties sought to be imposed.

The requirement for admissions is particularly 

problematic in cases where the respondent faces civil 

or criminal proceedings on the same or similar facts. 

This dynamic has been exacerbated by the unsettled 

law regarding the admissibility in civil proceedings 

of regulatory settlement agreements containing 

admissions. Recent decisions suggest that the civil 

courts will hold respondents to the admissions they 

make in settling regulatory proceedings on the 

basis that it is an affront to natural justice to permit 

a respondent to deny in one forum what they have 

already admitted in another (see Buckingham Securities 
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Corp. v. Miller Bernstein LLP, [2008] O.J. No. 1859; National 

Bank Financial Ltd. v. Potter, 2012 NSSC 76).

As a result of the reluctance of respondents to 

settle in the face of civil proceedings, and in the 

face of a mounting number of contested hearings, 

the new OSC policy attempts to achieve a balance 

between competing interests and avoid the recent 

criticism aimed at the SEC. The OSC’s policy provides 

that the OSC may be prepared to settle a matter 

in circumstances where the “facts are declared by 

Staff to be true based on its investigation and which 

are not denied by the respondent” and there is an 

acknowledgement by the respondent that it accepts 

the settlement agreement as the basis for resolving the 

proceeding.

In keeping with the SEC’s developing stance, the OSC 

policy also provides that no-contest settlements will 

not be available where: (i) the person has engaged 

in abusive, fraudulent or criminal conduct; (ii) the 

person’s misconduct has resulted in investor harm 

which has not been addressed in a satisfactory matter; 

and (iii) the person has misled or obstructed the OSC’s 

investigation.
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Despite its intended goals, the OSC’s policy may not go 

far enough to encourage settlement. In circumstances 

where the courts have been activist in holding 

respondents to their settlement agreements, language 

where a respondent does ‘not deny’ allegations 

declared by the OSC to be true (without accompanying 

language that it does not admit those allegations) may 

leave a respondent vulnerable. It remains to be seen 

how this policy will develop in practice and how the 

civil courts will treat it. For now, settling parties will 

need to weigh the benefits and the risks.

Shara Roy is a senior associate with Lenczner Slaght.
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SETTLEMENT TRENDS IN DATA 
BREACH LITIGATION
Thomas J. Cunningham, Bart Huffman and Charles M. Salmon

FIRST PUBLISHED IN AUGUST 2014 

On Friday 13 June 2014, Sony Computer Entertainment 

America agreed to provide as much as $15m to a 

class of PlayStation Network users who alleged they 

suffered actual financial harm resulting from the theft 

of personal information. The settlement continues the 

trend of companies facing significant litigation expense 

to resolve data breach litigation. Companies are under 

unprecedented pressure to settle these cases, not just 

because they involve staggering defense costs, but also 

because of the significant adverse publicity ongoing 

privacy litigation inevitably involves. Following the 

widely reported data breach by Target Stores, profit fell 

by 16 percent, though not all of that is attributable to 

the breach. Still, a data breach can be hard enough on 

a company’s reputation; ongoing litigation is worse.

In the wake of a data breach, most companies take 

measures (such as providing prompt notices and 

complimentary identity theft protection services) to 

protect affected individuals, and such measures can 

go a long way to minimise reputational harm and 

regulatory attention. In an empirical study of data 

breach litigation conducted last year, the authors found 

that offering credit monitoring was an effective way to 

avoid data breach litigation, finding the odds of being 

sued “over 6 times lower when the firm provides free 

credit monitoring to those affected by the breach”. 

Post-breach, companies want to focus on addressing 

any internal security or compliance issues, and have 

little desire to publicly argue over the circumstances 

of the breach with a class of plaintiffs. Given that, and 

the ongoing expense and exposure to reputational 

damage, a company is strongly motivated to explore 

settlement quickly in data breach litigation. In the 

referenced empirical study, the authors were only able 

to find two cases involving data breaches that made it 

to trial.

Not all cases are settled, however. Many cases are 

dismissed, or summary judgment is awarded to 
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the defendant. The inability of plaintiffs to quantify 

damages resulting from actual harm serves as a basis 

for dismissal in many cases (after all, as a general rule 

the potential for injury is not enough to establish 

standing for a lawsuit and ‘mere loss of data’ is not 

enough). But in cases that survive a motion to dismiss 

and that will involve a lengthy period of expensive 

discovery, a defendant will likely seek a settlement. The 

objective will be to buy as much peace as possible for 

the lowest amount necessary. The challenge is placing 

a value on the plaintiffs’ claim notwithstanding the 

lack of any actual quantifiable harm. This is particularly 

true in the present federal court environment in which 

judges are closely scrutinising proposed class action 

settlements.

In the Sony Playstation litigation, Sony’s offer of free 

identity theft protection following the breach did 

not prevent the litigation. Nonetheless, free credit 

monitoring is a part of the proposed settlement. In the 

proposed settlement, persons who accepted Sony’s 

offer of free identity theft protection are allowed to 

select one Sony product or service subject to a total 

value cap of $4m. Class members who did not accept 

the free identity theft protection are given the option 

to choose two products or services offered by Sony, 

up to an amount totaling $6m. So-called ‘coupon’ 

settlements in which consumers receive ‘coupons’ for 

discounted or free products from a defendant while 

the plaintiffs’ attorneys receive large fee awards are 

frowned upon in federal court these days. The plaintiffs’ 

attorneys in the Sony case are seeking approval of 

$2.75m in fees. Whether the Sony settlement receives 

court approval remains to be seen.

The multi-pronged structure of the Sony settlement 

is reflective of other large data breach class action 

settlements. For example, in the earlier Schnucks 

settlement, the defendants agreed to pay up to $10 

for each payment card involved that had unauthorised 

charges posted and later reversed, as well as any 

unreimbursed expenses incurred by each class 

member and compensation for time spent dealing 

with the breach up to $175, up to $10,000 for each 

class member who suffered from identity theft as a 

result of the breach (with a total cap of $300,000), and 

up to $635,000 in attorneys’ fees.

The dollar value of the settlements in data breach 

litigation so far is generally high. Sony’s agreement is 

reported to be worth $15m and will resolve the claims 

of as many as 31 million customers if approved. AvMed 

settled for $3m to resolve claims of approximately 1.2 

million class members. Netflix agreed to pay $9m for a 

LITIGATION TRENDS

“One way to leverage the value of a class action settlement 

without increasing the cash outlay is to include agreed 

injunctive relief. Most data breach class settlements include 

some form of injunctive relief. ” 
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class estimated to include ‘tens of millions’of members. 

Google and Facebook settled for $8.5m and $9.5m 

respectively. Companies facing data breach claims 

are thus looking at significant settlements if they are 

unable to resolve the cases as a matter of law.

One way to leverage the value of a class action 

settlement without increasing the cash outlay is to 

include agreed injunctive relief. Most data breach 

class settlements include some form of injunctive 

relief. Agreeing to change policies and procedures, or 

to increase data security in concrete ways, will go a 

long way toward convincing a judge that a settlement 

should be approved, especially in cases that do not 

involve actual monetary loss by class members.

Companies experiencing a data breach are well-

advised to get out ahead of likely litigation following 

the discovery of a breach and offer recompense to 

injured consumers and free credit monitoring to those 

who have not suffered any actual harm. Notification 

and credit monitoring are not inexpensive; in the 

settlement of the TJ Maxx data breach litigation the 

parties estimated the value of free credit monitoring 

to a class of 45 million as $177m. Still, offering free 

credit monitoring prior to litigation both reduces 

the likelihood of a lawsuit and provides settlement 

leverage if a case is filed anyway.

To get even farther ahead, a company should consider 

negotiating a notification and credit monitoring ‘stand 

by’ agreement with a service provider even before 

any breach occurs, as part of a company’s security 

incident response plan. A company should consult 

with its cyber insurance broker (if the company has 

‘event management’ cyber insurance, also a good 

idea) for suggestions or requirements as to the 

appropriate choice of such a service provider. Having 

this agreement in place avoids the distraction of 

simultaneously negotiating a major contract while 

also focusing on investigating and responding to the 

breach.

Notably, offering a benefit prior to the filing of a lawsuit 

can also help support an opposition to contested class 

certification as well as provide leverage in subsequent 

settlement negotiations. Anything the company can 

do to highlight the differences among groups of 

potentially affected consumers is helpful. For example, 

a group of persons who accept credit monitoring are 

differently situated than other groups of persons.

If litigation proceeds to a settlement, in most cases a 

defendant should seek to settle with as broadly defined 

a class as possible. The goal is to obtain as much finality 

as possible for the lowest possible cost. Good class 

action defence counsel will think like a plaintiff and 

craft a class definition in such a way as to block any 

further litigation.

 

Thomas J. Cunningham and Bart Huffman are 

partners, and Charles M. Salmon is an associate, at 

Locke Lord LLP.
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FIRST PUBLISHED IN APRIL 2014 

For many years litigation was the traditional and 

popular method of settling both international and 

domestic commercial disputes. It served as the 

precursor to the inception and development of 

the arbitration process, providing parties with the 

only formal way of resolving disputes when two or 

more were in disagreement. Yet the expensive and 

protracted nature of litigation caused a new form of 

dispute resolution to arise, which has proven to be 

incredibly popular. 

A more consensual method of settling disputes, for 

many years arbitration has been a natural choice for 

many parties. Previously, the arbitration process was 

perceived to be more advantageous for many parties 

due to its cheaper, more flexible nature. Indeed, until 

very recently, due to its efficiency, arbitration had 

been considered a superior alternative to engaging 

in prohibitively costly and time consuming litigation. 

Conventional wisdom suggests that by avoiding court 

proceedings and entering into a more malleable form 

of dispute resolution such as arbitration, parties can 

minimise costs and expedite the dispute resolution 

process enormously, to the benefit the parties involved.

However, despite its previous popularity, there is an 

emerging sentiment within the alternative dispute 

resolution (ADR) community that the cost of arbitration 

has begun to spiral out of control. As a response to this 

perceived escalation in costs, a growing number of 

businesses are beginning to turn away from arbitration 

and are once again exploring other forums. Most 

notably, many companies are now returning to court-

based litigation to settle their differences.

It wasn’t supposed to be this way. Instead of 

maintaining its reputation as a swift method of 

resolving international commercial disputes, and 

for helping to minimise the lengthy procedures and 

expensive costs which had previously been associated 

THE SPIRALLING COST
OF ARBITRATION
Richard Summerfield
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with dispute resolution, the process of arbitration itself 

is often heavily mired in lengthy and costly legal-like 

proceedings.

The current ‘bloated’ state of the arbitration process 

has drawn comparisons, from some quarters, with 

the laborious US litigation system. Arguably, this 

comparison does have some merit, as arbitration 

as a modern form of ADR appears to share some 

common features with the US system. Instead of 

offering a streamlined and efficient method of ADR, 

within modern arbitration proceedings there is now a 

broader discovery process, larger damages requests, 

longer briefing schedules, significantly bigger briefs, 

a greatly increased reliance on experts and their 

testimony, and far more procedural challenges to the 

arbitration process itself. Arbitration seems to have 

become increasingly institutionalised, a process which 

will undoubtedly lead to protracted and expensive 

proceedings taking place. All of these traits may be 

found within the US litigation system.

The perceived Americanisation of the arbitration 

process has been much to the chagrin of many 

businesses, attorneys and international arbitral 

organisations. Yet there are many within the arbitration 
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community who feel that the parties themselves are at 

fault for the way in which the arbitration process has 

developed in recent years. After all, it is these parties 

that ultimately set the parameters within which the 

arbitration process operates. So, bearing in mind the 

way in which many arbitration procedures are now 

managed, is it fair to say that the cost of arbitration is 

spiralling out of control?

Even though she recognises and acknowledges the 

drastic changes which have occurred within the 

arbitration process in recent years, Dr Cristina Florescu, 

lawyer, arbitrator and lecturer at the Faculty of Law at 

Spiru Haret University, Bucharest, does not believe that 

the cost of arbitration itself is completely out of control. 

“International arbitration is more expensive in general 

and particularly when compared to litigation. The 

costs vary quite considerably depending on the type 

of arbitration, be it institutional or ad hoc, the object 

and the amounts in dispute, the reputation of the 

panel arbitrators and the lawyers appointed,” she says. 

Yet despite the obvious expense now associated with 

arbitration, in her opinion the escalation in cost can be 

influenced. “Arbitration is still flexible and agreed by 

the parties themselves. The parties should be aware of 

the demands in this field and be more in control of the 

costs born at each stage of the arbitration process, as 

adequately tailoring the arbitration process lies with 

them.”

It remains a point of contention as to whether the 

parties engaged in the arbitration process are primarily 

to blame for its ‘bloating’, which arguably has caused a 

marked rise in associated costs.

Clearly, the increasing and often unnecessary 

complication of arbitration proceedings is the main 

catalyst for the increasing length and high cost of many 

international arbitrations. The longer the proceedings, 

the more expensive they will be. Arguably, the parties 

involved in the arbitration process do contribute to 

rising cost of hearings. In many instances, parties and 

their counsel are not willing to accept or embrace 

any rules which would ultimately scale down and 

expedite the arbitration process, which leads to an 

escalation in costs. “They insist on several full rounds of 

submissions, an excessive document production phase 

as well as witness statements and expert opinions, 

followed by a multi-day hearing and post-hearing 

briefs, seasoned with several requests for extended 

time limits, sometimes in other additional ‘rounds’ or 

even submitting new requests or challenges,” says Dr 

Florescu. “Parties usually accept – in principle – the 

innovative measures employed to ensure the efficient 

course of proceeding – just not in their particular case, 

at that time.”

However, there are a number of other factors causing 

an increase in arbitration costs. The weight of the 

case, the cost of commencing and carrying out the 

arbitration, and the type of hearing requested by the 

parties will all, undoubtedly, have a bearing on the 

overall length and cost of the case. The number of 

arbitrators employed by the various parties, as well as 

the status of the parties, the terms of the agreement 

and whether the parties requested extra arbitrators, 

will also contribute to extended duration and cost. A 

number of other fees which are often overlooked, such 

as travel expenses, fees paid to experts witnesses, cost 
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of exhibits, and fees for issuing subpoenas, can also 

drive up costs.

The seat of arbitration in which a hearing takes place 

also plays its part. Quite often, parties are paying for 

a particular brand of justice available in a specific, 

established location. Arbitration hotspots such as Paris, 

New York and London often attract the most business 

due to their reputations as traditional and established 

venues for arbitration. The international standing of 

these venues can also lead to the migration of higher 

status arbitrators, who tend to come at a higher cost.

Taking into consideration these myriad costs, the 

question is how best the parties involved in an 

arbitration process can minimise the financial 

impact. Dr Florescu believes the emphasis must 

be placed on the parties engaged in the process, 

including their lawyers and counsel, to settle on their 

respective priorities and try to balance all of their 

needs amicably. Parties need to work together to 

minimise the length of proceedings and the financial 

outlay. This may involve reducing the high demands 

typically placed on the proceedings and doing away 

with the more nefarious and time consuming tactics 

often employed during arbitrational meetings. “A 

few identified issues which will allow for a faster and 

more cost-effective procedures for resolving disputes 

include a good framework for the fact and legal 

issues in arbitration, proper selection of the venue, 

and engaging competent arbitrators who are able to 

efficiently conduct the proceedings and who posses 

professionals skills adapted to the complexity, object 

and language of the case,” says Dr Florescu. She adds 

that other issues may include an early summary of the 

strengths and weaknesses of the case; disclosure of 

conclusive documents, witnesses and experts evidence 

indispensable to win the case; shorter evidentiary 

hearings; agreeing on best practices guidelines to 

direct the proceedings; strong, sound oral closing 

arguments; and short targeted written briefs.”

The arbitration process exists because both parties 

have decided that it would be in their best interests to 

arbitrate their case rather than proceed with litigation. 

Therefore, it is ultimately the responsibility of those 

parties to control the arbitration process, clearly 

defining the rules of and setting the parameters. If the 

parties agree that there will be full discovery, it is very 

difficult for the arbitrator to say no. If the parties say 

they need two weeks for the hearing, the arbitrator 

is unlikely to insist it is conducted in one. However, 

to help control the cost of arbitration, and to ensure 

that the process does not ‘expand’ unnecessarily, it is 

imperative that the arbitrator also exerts her influence 

upon the process in an appropriate manner. The 

arbitrator has been granted the authority by all parties 

involved to proactively manage the arbitration process. 

Wielding this authority appropriately has a direct 

impact on the speed and economy of the arbitration 

process. It is particularly important for the arbitrator to 

address the nature and extent of the discovery process, 

including the scope of electronic discovery, and the 

number and length of depositions. Electronic discovery 

is a key part of modern arbitration, as the proliferation 

of technology has lead to widespread changes in the 

way companies operate and store data.

ARBITRATION TRENDS



www.financierworldwide.com |  55www.financierworldwide.com |  55

LIT IGATION & ALTERNATIVE DISPUTE RESOLUTIONCO M P E N D I U M  2015

It is equally important that the arbitrators and 

parties involved in the process bear in mind that 

arbitration and litigation are two entirely separate 

beasts. Procedures designed for the courtroom are 

unlikely to be appropriate for most arbitration cases. 

Moreover, one of the greatest benefits of the process 

of arbitration is its flexibility, and all parties involved in 

arbitral procedures should endeavour to differentiate 

their proceedings from courtroom litigation as much 

as possible. Arbitration should never allow itself to ape 

the inflexible, rigid and formal nature of litigation.

Ultimately, the goal of arbitration is to secure a 

proper, balanced and fair due process, as well as 

an efficient settlement of the parties’ dispute by 

reputable, experienced and specialised arbitrators. “The 

procedural arbitration environment has to generate 

fewer rules, be less judicialised and more focused on 

party autonomy in shaping the procedure according 

to the specificity of every case,” says Dr Florescu. “If the 

participants can understand how to communicate 

proficiently, the positive results generated will minimise 

parties’ common complaints surrounding the duration 

of the proceedings and the level of costs incurred. 

Ultimately this will restore arbitration’s reputation for 

efficiency.”

ARBITRATION TRENDS



www.financierworldwide.com |  56



LIT IGATION & ALTERNATIVE DISPUTE RESOLUTIONCO M P E N D I U M  2015

www.financierworldwide.com |  56

LIT IGATION & ALTERNATIVE DISPUTE RESOLUTION

CONTROLLING THE RISING COSTS
OF ARBITRATION
Daniel E. González, Maria Catalina Carmona and Roland Potts

The lower assumed cost of arbitration compared 

to litigation is often touted as one of arbitration’s 

top advantages over traditional court litigation. Still, 

with the rise in popularity of this dispute resolution 

alternative, especially among sophisticated parties in 

complex international matters, many of those having 

gone through an arbitration procedure can attest that 

this is more of a myth than a reality and that arbitration 

may not be so inexpensive after all. In fact, the 

arbitration community is increasingly concerned with 

reducing the costs of arbitration, so it can continue to 

serve as a financially viable and attractive alternative to 

litigation. The best way to truly control the cost of an 

arbitration is to identify the areas where cost quickly 

accrues and then design ways to monitor and rein in 

such cost. 

What are the costs involved in arbitration?

In general, the costs to arbitrate a dispute can be 

divided into five categories: (i) arbitrators’ fees and 

expenses; (ii) administrative costs; (iii) expert fees; (iv) 

legal costs; and (v) witnesses, management and other 

logistical costs. Although not covered in this article, 

parties should also consider the internal cost to the 

parties involved in lending support to any dispute 

resolution process, such as in-house counsel, company 

witnesses and other professional or technical support. 

Arbitrators’ fees 

Depending on the type of arbitration selected 

(institutional vs. ad hoc), arbitrators’ fees are set by 

the institution administering the arbitration or by the 

arbitrators themselves. The International Chamber of 

Commerce (ICC) calculates arbitrators’ fees based on 

the amount in dispute, taking into account factors such 

as the time spent by the arbitrators and the complexity 

of the dispute. Parties can actually go on the ICC web 

page and determine their expected cost in a virtual 

calculator, by inputting the amount in dispute and 

the number of arbitrators. Other institutions, such as 
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the London Court of International Arbitration (LCIA), 

set hourly fees for arbitrators, generally capping them 

at a certain amount. In other instances, such as in 

arbitrations conducted under the auspices of the 

American Arbitration Association (AAA), the AAA’s 

international arm known as the International Centre for 

Dispute Resolution (ICDR), or JAMS (formerly known as 

Judicial Arbitration and Mediation Services), arbitrators 

are also compensated based on hourly fees, but the 

hourly rates are set by the arbitrators themselves. 

Additionally, parties are required to reimburse 

reasonable expenses incurred by the arbitrators, 

such as travel and accommodation for any necessary 

arbitration hearings.

Administrative costs 

Most arbitration institutions charge a fee, in addition 

to the arbitrators’ compensation, which covers 

the institution’s costs in managing the dispute, 

such as serving as a repository of fillings and other 

administrative documents, collecting arbitrators’ fees, 

conducting review of the arbitral award or making 

administrative decisions about the case, among others.

In ICC arbitrations, administrative costs consist of a 

non-refundable US$3000 fee paid by the claimant 

when filing the request for arbitration. Once the 

proceedings have started, the ICC Court will fix 

additional administrative fees, based on the amount 

in dispute. Similarly, LCIA arbitrations require claimants 

to pay a registration fee of £1750 (approximately 

US$2900) along with the request for arbitration. 

Additional administrative charges, based on hourly 

rates, are later established by the LCIA Court. The AAA 

charges an initial filing fee based on the amount of 

the case, ranging from US$775 (for disputes up to 

US$10,000) to US$12,800 (for disputes over US$10m). 

Respondents filing counterclaims must also pay 

an administrative fee using the same fee schedule. 

Additionally, a final fee must be paid, ranging from 

US$200 to US$6000, which may be refunded if no 

hearings take place. For JAMS arbitrations, a non-

refundable filing fee of US$1000 per party must be 

paid by the claimant when filing the request for 

arbitration. JAMS charges an additional administrative 

fee equivalent to 10 percent of the time spent by 

the arbitrators, which entitles parties to use JAMS 

Resolution Centres for hearings and on-site support, 

including internet and copying services.

Expert fees

Given the complexity of most commercial arbitration 

cases, the assistance of experts is almost always 

recommended, if not required. Parties are responsible 

for these expert fees, which can range from a few 

thousand dollars to millions of dollars, depending on 

the complexity of the case and the type of expert. 

Parties are also responsible for reimbursing reasonable 

expenses incurred by the experts, such as any 

necessary travel and accommodation costs required 

for the preparation of the expert reports or testifying at 

the arbitration hearings.

Legal costs 

Parties are responsible for the legal fees of the counsel 

they engage for the arbitration. While parties to 

an arbitration may, under certain circumstances or 

applicable law, recover these sums, this is a matter for 
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the Arbitral Tribunal to decide when it renders its final 

award.

Witnesses, management and other logistical costs

Finally, parties need to bear the costs entailed 

in preparing fact witnesses for written and oral 

testimony, including travel and accommodation 

costs. Additionally, parties are also responsible for 

other logistical costs, such as necessary translation 

services, interpreter services, court reporter services, 

videographer services, rental fees for hearing rooms, 

food and beverage consumed during the hearings, 

photocopying and courier services, among others.

Addressing the rising costs of arbitration

Some of the costs mentioned above may seem 

invariable, and therefore hard to reduce, but as detailed 

below, parties can implement cost-saving strategies, 

commensurate with the nature of the dispute, to 

reduce such costs. 

Arbitrators’ fees 

Given that arbitrators’ fees are set by the individual 

arbitral institution, or by arbitrators themselves, 

parties usually cannot control how such fees are set. 

Parties can, however, select a one or three-member 

arbitral tribunal, depending on which choice is better 

suited for the nature and amount of the arbitration. 

Oftentimes, for example, parties will choose a three-

member arbitral tribunal in the arbitration agreement, 

binding them to this option even in cases where 

the amount and complexity of the matter do not 

warrant three arbitrators. Accordingly, the lesson is 

to try to foresee the type of dispute most likely to 

occur, and the estimated amount in controversy when 

formulating the arbitration agreement, and then tailor 

the arbitration clause to the appropriate number of 

arbitrators. If that assessment did not happen during 

the contract phase, parties can still try to agree during 

the initiation of the dispute to modify the arbitration 

clause to streamline the procedure, or name a sole 

arbitrator, but that will usually require the unanimous 

agreement of the parties. 

Administrative costs

As discussed above, each arbitral institution has its own 

way of setting administrative costs. When choosing an 

institution or ad hoc arbitration, parties should consider 

the benefits of each institution, and how administrative 

costs may change during the life of the arbitration. For 

example, parties may want to consider an institution 

that sets a fixed fee when the amount in dispute is 

high, or when they foresee filing additional claims 

later on. If parties choose an arbitration institution 
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that sets administrative costs based on the amount in 

dispute, it would be wise to not overstate the claims, 

so as to keep administrative costs as low as possible. 

Finally, parties should consider if they want to proceed 

under an ad hoc arbitration that will not carry certain 

administrative costs, but then leaves them responsible 

for administering the case, either by later agreement, 

or by having to seek local court intervention in the 

juridical seat of the arbitration. 

Expert fees

Finding ways to minimise the number of experts or 

extent of work performed by the experts can often lead 

to significant cost savings and should be employed 

whenever possible. A common trend in arbitration is 

to overuse experts for unnecessary issues, in particular 

if parties are already paying for a sophisticated arbitral 

tribunal that may have significant experience with the 

industry and the kind of claims at issue. Accordingly, 

to lower costs, parties engaged in arbitration should 

ascertain the areas that truly require expert testimony 

and either agree with the opposing party on limiting 

expert testimony or get the arbitrators to limit 

expert testimony. Also, new approaches to expert 

presentations such as ‘hot tubbing’, where experts 

testify and address questions from the arbitral tribunal 

simultaneously, may reduce the issues in controversy 

and possibly lead to joint expert reports, which can 

help reduce costs. 

Legal costs

Legal fees make up a significant amount of the costs 

associated with arbitration. While these fees cannot be 

curtailed in their entirety, cost-conscious parties can 

reduce or control the cost in many ways. First, parties 

should always hire a lawyer that is very experienced 

in international arbitration as opposed to a general 

litigator. This is a specialised practice with a unique 

set of rules, procedures, customs and practice. The 

more experienced arbitration lawyer will know how 

to anticipate and prevent costs from spiralling out of 

control. Second, beyond engaging an experienced 

arbitration lawyer, parties should ensure their lawyer 

has experience with the industry and particular 

technical issues that will be arbitrated. Finally, even 

after hiring a ‘top gun’ arbitration lawyer, parties should 

plan to work closely with the team analysing ways to 

facilitate information gathering internally; document 

review by contract lawyers or automated systems; and 

other cost reducing tactics. Experience shows that the 

most satisfied clients are those that stay involved in the 

matter and are proactive in working with counsel to 

manage both the strategy and the cost of the case.

Witnesses, management and other logistical costs

The balance of the arbitration costs, such as witness 

travel, witness preparation, document production 

and the location of the hearings themselves are, 

collectively, also significant cost factors in arbitration. 

The largest logistical cost usually is the venue of the 

hearings (or juridical seat). This designation carries with 

it legal ramification as to where a subsequent arbitral 

award can be reviewed by a local court, as well as the 

practical implications about where parties will gather 

for pre-hearings and the final hearings in the matter. 

Often the seat of the arbitration is chosen based on 

being a neutral location that does not relate to any of 

the parties so as not to give any one party a tactical 
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advantage legally or factually. Too often, however, this 

strategy leads to a location that is extremely expensive 

for all parties because of its remoteness from all the 

witnesses and parties and the expense of conducting 

a hearing in such venue. The first way to lessen this 

cost is to consider the venue that makes the most 

sense when drafting the arbitration agreement. Parties 

can also state in the agreement that the ‘juridical 

seat’, which carries a legal implication is one location, 

but that for convenience of the parties, the actual 

hearings or meetings among the parties will occur 

elsewhere. If such a provision was not incorporated 

into the agreement, parties can still try to negotiate 

among themselves and with the arbitral tribunal such 

alternative location for hearings or meetings of the 

parties. Once again, this will usually require unanimous 

agreement. Even if parties cannot agree on changing 

the hearing location to a more accommodating venue, 

many of the costs can still be mitigated through the 

strategic and effective use of technology. For example, 

the use of videoconferencing for client meetings and 

preliminary hearings as well as the use of electronic 

document production versus paper production may 

save costs and time. Parties are even experimenting 

with examining witnesses by videoconference in 

certain cases to lessen cost, although still infrequently 

seen on major matters.

Conclusion 

For complex international transactions, arbitration 

is oftentimes the only viable means to obtain an 

impartial decision in an arbitral award that can be 

enforced worldwide due to the recognition given to 

such foreign arbitral awards by most countries which 

are signatories to various conventions, including the 

New York Convention. In turn, we can expect that 

arbitrations in the future will become even more 

multi-jurisdictional, more contentious, more culturally 

challenging and ultimately more costly. Just like the old 

commercial adage about car maintenance where the 

mechanic says “you can pay me now or you can pay 

me a lot more later”, cost control and maintenance in 

an international arbitration requires upfront planning 

and conscious maintenance of the process throughout.  

Daniel E. González is the director of the international 

arbitration practice, Maria Catalina Carmona is a 

foreign associate and Roland Potts is an associate at 

Hogan Lovells, US LLP. 
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YOUR ARBITRATION PROCESS 
SHOULD BE ECONOMICAL
AND EFFICIENT
Jeffrey T. Zaino

Corporate disputes have successfully been resolved 

by arbitration for decades because it is an effective 

way to resolve disputes economically, efficiently and 

with justice. Historically, arbitration has been used as 

an alternative to litigation in the United States and 

worldwide. In comparison to arbitration, litigation 

can be very expensive and time consuming. Some 

arbitration critics argue that the costs of arbitration are 

creeping up and that there are longer time periods to 

achieve final resolution of some corporate arbitration 

disputes. The costs, however, do not have to be high 

and arbitration disputes can be resolved far more 

efficiently than litigation. 

This article provides six key suggestions regarding 

how to make your corporate arbitration process more 

economical and efficient.

Draft a sound arbitration clause

An arbitration case can be delayed if it does not 

address certain elements of the process such as 

timeframes, amount of arbitrators, etc. This can result 

in an unnecessary waste of time and money for the 

parties that can easily be avoided. There are crucial 

items that should be in all arbitration clauses such as 

amount of arbitrators, locale, disputes to be arbitrated, 

discovery limitations and applicable law. 

The parties control the process

The parties need to remember that the arbitration 

process is theirs. Unlike when they go into court and 

face a judge or jury, when it comes to arbitration 

the parties can control the arbitration process. This 

includes the arbitration procedures, selection of the 

decision maker (i.e., the arbitrator), amount of hearings, 

and timeframes – all of which contribute to the time 

and cost of the arbitration. The parties can disagree 

about the facts of their dispute but they should 

not disagree on how their arbitration case will be 

managed. The role of the arbitrator is to facilitate and 
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help manage the process for the parties, a process that 

the parties can control through mutual agreement. 

The parties, therefore, must express their expectations 

to the arbitrator at the outset of the process. A better 

understanding of this fundamental component of 

arbitration by all interested parties, including the 

arbitrator, will help rein in overall costs.

Arbitration is not litigation 

When it comes to arbitration, the attorneys and 

arbitrator should not employ the same tools and 

methods used in court proceedings. Motion practice 

should be limited. Except for live witness testimony 

determined necessary by the arbitrator, the principal 

purpose of the hearing should be oral argument by 

counsel. Except for the exchange and production of 

documents, and the exchange of witness’ lists, there 

should be little, if any, additional discovery. Also, a 

page limit for the hearing briefs should be set by 

mutual agreement by the parties or determined by the 

arbitrator.

Consider appointing a new arbitrator

Parties can both reduce arbitration costs and increase 

the speed of the process should they consider using 

new arbitrators. Not only are new arbitrators more 

available than their seasoned counterparts, but they 

are also far less expensive. A new arbitrator will likely 

have immediate hearing dates available and his or her 

hourly rate may be approximately $200 to $500 less 

than a more seasoned arbitrator, addressing both time 

and cost concerns. Sometimes parties are reluctant to 

take a chance on new arbitrators deeming them to be 

unpredictable. New arbitrators, however, are not ‘new’ 

to the law profession but merely ‘new’ to the panel that 

they now serve on. Many, if not most, new arbitrators 

on the AAA panel have a minimum of 10 years of 

industry experience, some even with 20 to 30 years of 

experience. Also, to be selected for various arbitration 

panels, the new arbitrator will have gone through a 

rigorous interview and review process and be properly 

vetted. 

Utilise new technology

Technology is essential to streamlining the arbitration 

process. Many public and private arbitration 

service providers now offer web filing and provide 

electronic administration (i.e., web sites for uploading 

and viewing documents to achieve paperless 

administration). The parties should take advantage of 

these service offerings and embrace technology that 

both expedites the process and reduces overall costs. 

While embracing technology, however, the parties 

should not become hostage to it and completely reject 

past communication methods and technology. For 

example, sometimes it is easier to pick up the phone 

than communicate by a long chain of back and forth 

emails. All forms of technology should be used and the 

best and most efficient method should be utilised for 

the specific situation at hand.

Consider non-traditional/alternative dispute 

resolution methods 

The parties should understand that there are numerous 

arbitration methods beyond the traditional that can 

help them achieve additional cost savings. Most private 

service providers offer an expedited arbitration process 

where earlier hearing dates are set, awards are issued 
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in shorter time frames, and the overall arbitration costs 

are significantly reduced. 

Arbitration in general should always be far more cost 

effective and less time consuming in comparison to 

litigation. All must work together – the parties, their 

attorneys and the arbitrator – to make sure the process 

is what it should be: economical, efficient and just.   

Jeffrey T. Zaino is vice president of the American 

Arbitration Association.
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MULTIPLE ISSUES IN ARBITRATION
Sherina Petit, Matthew Buckle and Sneha Janakiraman

The growth of international commercial arbitration as 

an effective dispute resolution mechanism is in part 

due to the flexibility it allows, stemming from the fact 

that it is based on the consent of the parties. Parties 

can agree rules, timelines and procedural steps, such 

as the extent of discovery that will be allowed. With 

the increase in complex commercial arrangements 

involving multiple parties and interrelated contracts 

though, the fundamental need for all parties to consent 

to the arbitral process creates a challenge. Whilst it is 

practical and efficient to devise methods to determine 

all such interrelated disputes through common 

arbitration proceedings, the challenge for draftsmen 

and arbitral institutions is to find mechanisms capable 

of overcoming this fundamental principle: arbitration is 

a consensual process.

Joinder

The necessity to join a third party to the arbitration 

proceedings may arise where there are interrelated 

or interdependent contracts between a number of 

parties involved in a particular project or transaction, 

such as in construction projects and other transactions 

where various aspects of the project are sub-contracted 

during the various phases. The challenge in this scenario 

is to ensure at the outset that all parties who might 

become party to a common dispute, perhaps arising 

from multiple contracts, have given their advance 

consent to resolve that dispute in a common arbitration 

proceeding.

The arbitral rules being followed must also provide a 

process for arbitrations (traditionally conceived of as a 

claimant versus a respondent) to instead proceed on 

the basis that there may be several different parties 

none of whose interests align. As essential part of this 

is a mechanism allowing for the joinder of third parties. 

The ICC Rules 2012 provide such a procedure in Article 

7, which sets down a clear process for a party to an 

arbitration to seek to join an additional party by serving 
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a Request for Arbitration on that party. Though this 

marked a significant and popular evolution from the 

ICC Rules 1998, it remains clear that the existence of an 

agreement to arbitrate between the applicant party and 

the joined party remains at the heart of the provisions.

The new LCIA Rules 2014 (which are effective from 1 

October 2014) have also modernised the way in which 

the arbitral procedure contemplates that third parties 

may become parties to an arbitration, and Article 

22.1(viii) of the LCIA Rules 2014 provides that the arbitral 

tribunal will have the power to allow third persons 

to be joined to an arbitration, provided that the third 

person as well as the applicant party have consented 

to the joinder in writing (this may be in the Arbitration 

Agreement, prior to the commencement of the 

arbitration). It remains to be seen whether the parties 

must have consented explicitly to the possibility of 

joinder, or whether a three-party arbitration agreement 

will suffice.

In addition to provisions allowing joinder of third parties 

encompassed in certain institutional rules, certain 

national laws permit the joinder of non-signatories to 

arbitration proceedings. Some of the scenarios when 

such joinder is permitted are when the non-signatory 

is a group company or alter ego of one of the parties to 

an existing arbitration. 

However, even where the consent difficulty is 

overcome, a key challenge in a multi-party context is 

the principle that each party to the arbitral proceeding 

should be given an equal opportunity to be heard and 

to participate in the constitution of the arbitral tribunal. 

This issue was highlighted by the French Cour de 

Cassation in Dutco [Siemens AG and BKMI Industrienlagen 

GmbH v Dutco Construction Co. (Cour de Cassation (1re 

Ch. Civile), 7 January 1992]. That case decided that co-

respondents who had been required (as a result of a 

fairly standard ICC clause of the time) to agree on a joint 

nominee as arbitrator and had done so under protest, 

had not been afforded their proper right to participate 

in the constitution of the tribunal. Equality of the parties 

in the nomination of arbitrators was a matter of French 

public policy, the right to which could not be waived 

after a dispute had arisen. The response of the arbitral 

institutions was to provide a fall back whereby if joint 

claimants or respondents failed jointly to nominate an 

arbitrator, the institution would choose an arbitrator on 

their behalf. This is seen for example in Article 12(8) of 

the ICC Rules 2012 (which broadly follows the principle 

from Article 10 of the ICC Rules 1998).

Consolidation

Where joinder is only generally possible before the 

constitution of the tribunal (unless all parties consent 

at the time), there are also provisions in the ICC Rules 

2012 and LCIA Rules 2014 which contemplate the 

consolidation of existing arbitrations into one arbitral 

proceeding, even after arbitrators have been appointed 

in one or more of the proceedings. There are several 

reasons to want to consolidate arbitral proceedings 

involving common parties and issues. Aside from 

avoiding conflicting decisions on the same issues of law 

and fact, it is clearly likely to result in an expedited and 

more cost-efficient outcome. Two of the most common 

circumstances under which consolidation can take 

place are as follows. The first circumstance is when there 

are different arbitration agreements but where all of the 
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relevant contracts contain arbitration agreements in 

precisely the same or at least similar terms, i.e., specify 

similar arbitral rules, are administered by the same 

institution and have similar procedural requirements 

including with respect to the appointment of the 

tribunal. However, where there are fundamental 

differences between these agreements, consent of all 

parties to the submission will need to be obtained. It 

is often possible to draft arbitration provisions in large 

projects with interconnected contracts such that the 

parties’ agreement to consolidation of related disputes 

is recorded in advance. The second circumstance is 

where the parties to the inter-connected contracts 

have all signed up to an umbrella arbitration agreement 

with the specified commercial terms being recorded in 

separate contracts.

Article 10 of the ICC Rules 2012 provides a mechanism 

for the ICC Court to consolidate two or more 

arbitrations pending under the ICC Rules at the request 

of any party. However, this is only permitted if the 

parties have agreed to such consolidation; the claims 

arise from the same arbitration agreement; or the 

arbitrations are between the same parties in connection 

with the same agreement; and the ICC Court finds the 

arbitration agreements to be compatible.

Article 22.1(ix) of the LCIA Rules 2014 allows the arbitral 

tribunal to order consolidation of arbitral proceedings 

only where all parties agree in writing and the LCIA 

Court has approved. Article 22.1(x) does extend the 

scope further than this by allowing consolidation by 

the arbitral tribunal of one or more other arbitrations 

commenced under the LCIA Rules absent consent 

in writing, so long as the arbitrations proceed under 

the same arbitration agreement or under compatible 

arbitration agreements between the same disputing 

parties, and so long as either no arbitral tribunal has 

yet been formed or, where formed, is composed of 

the same arbitrators. Approval of the LCIA Court is also 

still required. Therefore, the earlier that consolidation 

is addressed and considered, the more likely it is to 

be allowed. This is particularly so where parties to the 

arbitrations to be consolidated are not identical. 

Of course, even if consolidation of arbitral proceedings 

is not possible due to delay or any other reason, parties 

to a subsequent arbitration may choose to appoint 

the same arbitral tribunal to determine their latter 

dispute. This may be attractive to ensure consistency 

between decisions. The risk, however, remains that 

the tribunal may reach a different conclusion based 

on evidence presented at the subsequent arbitration. 

The other hazard, especially in cases where parties to 
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the subsequent arbitration are different from parties 

to the initial arbitration, is that the arbitration tribunal 

may be influenced by a submission or some evidence 

which a party in the second arbitration has not had the 

opportunity to address. A possible solution to this may 

be for the tribunal to hear both disputes concurrently.

Another important risk to be borne in mind when 

pursuing either joinder or consolidation mechanisms is 

the question of confidentiality. While such mechanisms 

increase efficiency and cost effectiveness of dispute 

resolution, they may in some circumstance raise 

concerns regarding the sharing of confidential 

material and information between parties who are not 

necessarily parties to the same commercial contracts 

and therefore not privy to the same commercially 

sensitive information.

Solutions

While it is not possible to predict all potential dispute 

scenarios, effective drafting of arbitration clauses in 

commercial contracts is the best available solution 

to increase certainty and efficiency and avoid wasted 

time and costs when such disputes do arise. Arbitration 

clauses in complex commercial contracts should 

expressly provide for: (i) a clear delineation of the 

scope of the agreement; (ii) a method of constituting 

the tribunal ensuring that it is in compliance with the 

principle of equality between parties; (iii) the language 

and seat of arbitration; and (iv) the cut-off point after 

which parties may not be joined or disputes may not be 

consolidated.

Where issues of confidentiality are crucial, an umbrella 

clause may be required, containing the arbitration 

agreement but allowing other key and sensitive 

commercial terms to be documented separately.

It is of course essential to ensure that arbitral provisions 

across multiple contracts are identical or at least similar. 

This is very important if attempts to secure joinder or 

consolidation of proceedings are envisaged. In addition 

to the issues highlighted above, an arbitration award 

which is not the result of an arbitration founded on 

an effectively drafted arbitration agreement which 

clearly records party consent may result in the arbitral 

award being challenged and ultimately set aside in 

enforcement proceedings.

Sherina Petit is a partner, Matthew Buckle is an 

associate and Sneha Janakiraman is a trainee at 

Norton Rose Fulbright LLP. 
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AN INTERNATIONAL CODE OF 
CONDUCT FOR ARBITRATORS: 
BUILDING ON EXISTING RULES AND 
ACCREDITATION SYSTEMS
Doug Jones AO

In what has been described as a ‘golden age’ of 

international arbitration, present international 

arbitration practices have for some time enjoyed an 

unparalleled period of growth and proliferation. With 

the growing uptake of the UNCITRAL Model Law by 

states, the legal environment in which arbitrations take 

place has also become increasingly accommodating. 

Courts around the world are according greater 

tolerance and respect to arbitration, by treating 

arbitration as a natural and necessary adjunct to a 

state’s dispute resolution processes, rather than as a 

usurper of judicial authority.

Notwithstanding these positive trends, it is important 

that we continue to examine the areas in which there is 

still room for reform and development. One such area 

is arbitrator conduct in international arbitrations and 

this article discusses the existing framework on which 

further development can be made.

A code of conduct for arbitrators

As a starting point, it is worth mentioning that 

the overwhelming majority of arbitrators perform 

commendably in navigating through the procedural 

minefield often created by the parties, and arriving at 

the correct destination on the merits of the dispute. 

Evidently, growth in arbitration is, at its heart, party-

driven. Changes to the legislative regimes, and more 

permissive attitudes by courts no doubt play a role 

in making arbitration more attractive to contracting 

parties. However, there are more arbitrations because 

more parties have chosen arbitration as their preferred 

dispute resolution mechanism, which speaks volumes 

as to the quality of justice that is delivered and 

commercial parties’ faith in the arbitration profession.

However, in the absence of judicial appeals, there 

is a need for arbitrators to get it right the first time. 

The disputes that find their way to arbitration are 

increasingly high value and complex, especially 
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as institutions develop procedures to enable 

consolidation of disputes arising out of related 

contracts or involving multiple parties. Principles of 

natural justice can also compel arbitrators to give more 

attention to seemingly unmeritorious applications than 

would a judge. There is indeed a heavy responsibility 

that rests on the shoulders of arbitrators.

Against this background, concerns regarding the 

perception of bias and conflicts of interest are of vital 

importance. Ensuring that all arbitrators abide by the 

same standards can only improve the regard and 

calibre of the profession as a whole. The IBA Guidelines 

on Conflicts of Interest in International Arbitration (2004) 

came into existence in this context, providing a general 

standard of best international practice for managing 

conflicts of interest. A standardised set of expectations 

for arbitrators makes it easier for arbitrators to ensure 

they do not fall foul of ethical standards, and less likely 

that recalcitrant parties will be able to make procedural 

hay out of a non-issue. In this way, the guidelines have 

a useful role to play both as protectors and moderators 

of challenge to arbitrators by the parties.

Based on these principles and real-life examples, Part 

II of the IBA Guidelines lists the various situations of 

potential conflicts into three colour-coded categories:

Green list – no conflict of interest; no need for 

disclosure.

Orange list – the circumstances may give rise to 

justifiable doubts in the eyes of the parties as to 

the independence and impartiality of the arbitrator. 

Disclosure should be made in order to evaluate any 

potential conflict of interest, however disclosure will 

be purely to open the discussion and will not raise any 

presumption of disqualification.

Red list – the circumstances do give rise to 

justifiable doubts in the eyes of the parties as to 

the independence and impartiality of the arbitrator. 

Situations are divided into ‘waivable’ (where the 

party may waive the right to challenge if certain 

considerations are met, but must do so explicitly) and 

‘non-waivable’ (actual conflicts, where parties have no 

right of waiver).

Whilst the lists of situations enunciated in the IBA 

Guidelines are by no means exhaustive, they do 

provide a good starting point for the identification and 

management of conflicts. The guidelines also stress 

(at p. 18) that the mere fact of disclosure will not lead 

to disqualification of the arbitrator, thereby shifting 

the focus from the revelation of actual conflicts, to the 

evaluation of potential conflicts.

A system of accreditation for arbitrators

It then follows that there is also a need for an 

international governing body to establish and 

implement a system of accreditation by which 

arbitrators are recognised and regulated. One such 

international organisation worthy of mention is the 

Chartered Institute of Arbitrators (CIArb).

With over 12,500 members from 120 countries 

and branches in 35 countries, the membership of 

the Chartered Institute and its grades of arbitrator 

rankings are recognised throughout the world as the 

‘gold standard’ for arbitrators, and the qualification of 
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membership adorns the letterheads of many of the 

world’s leading international arbitrators. Membership 

grades range from Associate, Member, Fellow, to 

Chartered Arbitrator, each with stringent examination 

requirements. At the level of Fellow and Chartered 

Arbitrator, it is also necessary to demonstrate that one 

has sufficient and relevant experience in the field.

The Chartered Institute uses its position to promulgate 

and enforce a Code of Professional and Ethical Conduct. 

The principles set out in the code are intended to set 

out principles for arbitrators to refer to in their practice, 

as well as to help end users understand what they 

can expect from arbitrators. It also works to promote 

public confidence in arbitration more generally, and is 

no doubt part of the reason why membership of the 

Chartered Institute is held in high esteem by end users.

All members are contractually obliged to comply 

with the Code of Professional and Ethical Conduct. 

The ethical standards contained in the code are the 

subject of rigorous enforcement by way of disciplinary 

proceedings, which are overseen by the Practice and 

Standards Committee and ad hoc disciplinary tribunals 

that are appointed to deal with complaints.

The Chartered Institute also makes a concerted effort 

to instil its core values in young ‘up and coming’ 

arbitration practitioners so as to ensure the quality 

of arbitrators long into the future. There are a variety 

of rewarding ways in which young practitioners can 

be involved in the institute. As an example, young 

members of the Chartered Institute have established 

the Young Members’ Group (YMG) and contribute in 

many ways, such as by working actively within the 

institute to create standards and by debating best 

practice in ADR. The Chartered Institute also offers 

real value to young practitioners, as many law firms 

will look to a Chartered Institute qualification as a 

distinguishing feature when recruiting practitioners in 

dispute resolution.

Conclusion

In light of calls for developing an international code 

of conduct and regulatory framework, it can be seen 

from the above discussion of the IBA Guidelines and 

the Chartered Institute of Arbitrators that there are 

already in place some arrangements to this effect. 

There is of course the need for further discussions, 

however, it is important to build on what has already 

been done. Fortunately, there is a healthy culture 

of critical introspection within the international 

arbitration community, and a desire for ongoing reform 

and development. By leveraging the professional 

memberships that many, if not most serious arbitration 

practitioners possess, international arbitration practice 

can benefit from creating an environment that is 

conducive for the efficient and effective resolution of 

commercial disputes. 

Doug Jones AO is a partner at Clayton Utz.
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WHY AND WHEN ONE SHOULD OPT 
FOR AN EMERGENCY ARBITRATOR
Tatiana Proshkina

On average, from the filing of a request for arbitration 

with an arbitral institution it takes approximately three 

or four months to constitute a tribunal. If the choice 

of arbitrator is challenged, that process may take even 

longer. However, sometimes a party wishes to prevent 

the other party from disposing of disputed assets or 

evidence. In order to do that, the party needs to obtain 

urgent interim relief at the outset of a dispute before 

the arbitral tribunal is constituted. 

Traditionally, arbitration did not provide an opportunity 

to obtain interim relief until an arbitral tribunal was 

constituted. The only option was to seek such relief at a 

national court. However, in some cases, parties may be 

unwilling to approach a court – particularly if the court 

is in the home jurisdiction of the other party. To address 

this issue, many arbitral institutions have recently 

adopted special provisions that provide a mechanism 

for obtaining urgently-needed interim relief at the very 

outset of proceedings. 

The Arbitration Institute at the Stockholm 

Chamber of Commerce 

Since 1 January 2010, the Arbitration Institute at the 

Stockholm Chamber of Commerce (SCC) has provided 

an emergency arbitrator service that allow parties to 

seek interim relief not only prior to the constitution of 

the arbitral tribunal, but prior even to commencement 

of arbitral proceedings. The SCC Emergency Arbitrator 

Rules are incorporated into the Arbitration Rules of 

the Arbitration Institute of the Stockholm Chamber 

of Commerce (SCC Rules). The emergency arbitrator 

option is in principle applicable to all SCC arbitrations, 

even if an arbitration agreement was concluded before 

1 January 2010, unless the parties specifically agreed 

otherwise. However, it does not prevent a party from 

requesting the courts to grant interim measures.

Upon receipt of a request for the appointment of an 

emergency arbitrator, the SCC Secretariat immediately 

notifies the other party of the application because 
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ex parte requests are not allowed. The SCC Board 

then appoints an emergency arbitrator within 24 

hours of an application. The emergency arbitrator 

has the same powers to issue interim measures as 

an ordinary arbitrator, i.e., he may grant any interim 

measure that he finds appropriate. The emergency 

arbitrator shall deliver the decision within five days of 

the appointment. It may take the form of an order or 

an award and must be in writing, reasoned, dated and 

signed. Importantly, although that decision is binding 

on the parties, the subsequent arbitral tribunal is not 

bound by it. 

As follows from the SCC emergency arbitrators’ 

decisions, all have required the applicants to 

demonstrate that they have a prima facia case on 

merits. The majority of emergency arbitrators applied a 

strict standard when analysing whether the applicant 

has shown urgency and irreparable harm. 

The costs of the emergency proceedings are paid 

by the party applying for the appointment of an 

emergency arbitrator upon filing the application. In 

a standard arbitration procedure the cost amounts 

to a total of €18,750 (including VAT as of June 2014). 

According to the SCC Statistics, the SCC’s emergency 
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arbitrator procedure was used nine times between the 

time it was enacted in 2010 and the end of 2013.

The ICC International Court of Arbitration 

The 2012 Rules of Arbitration of the International 

Chamber of Commerce (ICC) offer a similar emergency 

arbitrator option (Article 29 of the ICC Rules and 

Appendix V). Emergency arbitrator provisions are 

applicable by default to the signatories of the 

arbitration agreement under the ICC Rules if it was 

concluded after 1 January 2012 and the parties 

have not opted out. If an arbitration agreement was 

concluded before 1 January 2012, parties may still 

agree to the emergency arbitrator provisions.

The cost of the ICC emergency arbitrator proceeding is 

US$40,000 (excluding VAT) which comprises US$10,000 

for ICC administrative expenses and US$30,000 for the 

emergency arbitrator’s fees and expenses. The party 

must submit proof of payment together with the 

application for emergency measures.

The Belgian Centre for Mediation and Arbitration

According to Article 26 of the new 2013 Arbitration 

Rules of the Belgian Centre for Mediation and 

Arbitration (CEPANI), it is now also possible to request 

interim and conservatory measures before the tribunal 

is constituted. CEPANI will appoint an emergency 

arbitrator within two working days of receiving a 

request by the secretariat. In principle, the emergency 

arbitrator shall render a decision at the latest within 15 

days of receipt of the file. The cost of the emergency 

arbitrator proceeding under CEPANI Rules amounts to 

€15,000 (excluding VAT).

The London Court of International Arbitration 

The London Court of International Arbitration (LCIA) 

has, for a long time, provided for an alternative 

approach: expedited formation of arbitral tribunals in 

appropriate cases. Pursuant to Article 9, the LCIA has 

discretion to shorten any time limit associated with the 

constitution of the tribunal, but it has to be persuaded 

of the exceptional urgency of the issue. Although this 

approach is sensible in cases where emergency actions 

are required, the LCIA does not provide an immediate 

means of obtaining it from the arbitral tribunal.

According to Article 9B of the Draft New 2014 LCIA 

Rules, which are expected to be promulgated shortly, 

the LCIA also plans to introduce an emergency 

arbitrator provision. This mechanism provides an 

alternative to the existing one to apply for the 

expedited formation of the tribunal (now referred to 

as ‘urgent formation’ under Article 9A of the 2014 Draft 

New Rules).

The emergency arbitrator may be appointed within 

three days of receipt of the applicant’s request and 

has 20 days to make a decision. The decision of the 

emergency arbitrator may take the form of an order 

or award, but in all cases, reasons should be given. 

Also, the decision will lapse automatically unless it 

is confirmed by the arbitral tribunal no later than 21 

days after its formation. The fees and expenses of the 

emergency arbitrator will form part of the arbitration 

costs and shall be determined by the LCIA Court and 

paid out of the parties’ deposits. Which party should 

ultimately bear these costs is to be decided by the 

arbitral tribunal.
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Other arbitral institutions

Other arbitral institutions follow a similar approach. 

The latest revisions of the Rules of numerous arbitral 

institutions have also introduced emergency arbitrator 

provisions. Among them are International Centre 

for Dispute Resolution of the American Arbitration 

Association (ICDR/AAA) (Art. 37), the World Intellectual 

Property Organization (WIPO) (Art. 49), the Swiss 

Chambers Arbitration Institution (SCAI) (Art. 43), the 

Japan Commercial Arbitration Association (JCAA) (Rule 

70.7), the Singapore International Arbitration Centre 

(SIAC) (Art. 26), the Australian Centre for International 

Commercial Arbitration (ACICA) (Art. 28), the 

Netherlands Arbitration Institute (NAI) (Art. 22(2)) and 

P.R.I.M.E. Finance (Art. 26). However, notably, the 2012 

Rules of the China International Economic and Trade 

Arbitration Commission (CIETAC) do not provide for an 

emergency arbitrator option.  

Tatiana Proshkina is a project manager at the 

Association for International Arbitration (AIA).
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DILATORY TACTICS AND THE 
COURTS’ READINESS TO SAFEGUARD 
ARBITRATION THROUGH COST 
SANCTIONS
Claire Morel De Westgaver, Cara Dowling and Henry Ng

It is not unusual for parties to seek to involve the courts 

in disputes that are ostensibly subject to arbitration as 

a dilatory tactic. Such legal manoeuvrings, including 

bringing court proceedings in contravention of an 

agreement to arbitrate or challenging arbitral awards, 

undermine the integrity and finality of the arbitral 

process. Many of the leading arbitration jurisdictions 

have in place strong policies that support arbitration 

and the enforcement of arbitration agreements. In the 

same vein, there now appears to be a growing trend 

for courts to sanction unmeritorious applications for 

court intervention through cost orders. 

In this article the co-authors report on recent 

developments concerning this apparent willingness to 

grant indemnity costs for proceedings commenced in 

breach of an arbitration agreement and unsuccessful 

challenges against arbitral awards.

 

Sanctions for dilatory tactics at the outset of the 

arbitration

Under Article II(3) of the New York Convention 1958 

and equivalent provisions in its signatories’ respective 

implementing legislation, a court seized with a dispute 

that is subject to an arbitration agreement must stay 

the court proceedings before it and refer the parties to 

arbitration, unless the arbitration agreement is null and 

void, inoperative and incapable of being performed. 

Absent such support for agreements to arbitrate, they 

would prove to be worth little more than the paper 

they are written on. However, this additional step of 

seeking an order to stay proceedings, or an anti-suit 

injunction, not only delays resolution of the dispute 

but also increases the parties’ costs. Such costs, in most 

jurisdictions, will prove substantial.

Most common law jurisdictions, aside from the US, 

follow the so-called English Rule of costs, in that the 

losing party pays the successful party’s reasonable 
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costs of the proceedings. Unless there has been an 

abuse of process or something ‘out of the norm’, such 

costs will normally be assessed on a standard basis. 

In practice, this means that a successful party will 

not recover its costs in full, but will have to bear a 

proportion of those costs. Accordingly, a party seeking 

to compel a party to stand by the terms of a binding 

agreement to arbitrate could end up significantly out 

of pocket even before the arbitral proceedings have 

begun. However, courts in a number of common 

law jurisdictions (including England, Australia and 

Singapore) have held that a party that has suffered 

damage due to breach of an arbitration agreement 

should be entitled to its legal costs on an indemnity 

basis.

The keystone case is A v B ([2007] EWHC 54), in 

which the English court held that where a party has 

successfully obtained an anti-suit injunction or a stay 

of court proceedings as a remedy for a breach of an 

arbitration agreement, and provided that that party 

demonstrates that the breach caused it to reasonably 

incur legal costs, such costs should normally be 

recoverable on an indemnity basis. The alternative, if 

those costs were assessed on a standard basis, would 

mean that the successful party would be unable to 

recover part of the losses resulting from the breach. 

That unrecoverable portion of costs would either be 

lost or would have to be recovered through separate 

proceedings, a situation which the court considered 

would give rise to injustice.

In the recent case of Pipeline Services Wa Pty Ltd v 

ATCO Gas Australia Pty Ltd ([2014] WASC 10 (S)), the 

Supreme Court of Western Australia adopted this line 

of reasoning, and ordered that the costs of the party 

successful in obtaining a stay of court proceedings 

commenced in breach of an arbitration agreement 

be assessed on an indemnity basis. In its decision, 

rendered on 7 May 2014, the court ruled that nothing 

in the circumstances of the case warranted a departure 

from the position that a party that obtains a stay 

of proceedings brought in breach of an arbitration 

agreement should recover its costs. The court criticised 

the conduct of the party opposing the stay, which 

included running every conceivable argument, some 

of which the Court damningly called “redolent of 

desperation”.

The English court’s approach has also been adopted by 

the courts in Singapore. In the case of Tjong Very Sumito 

and Others v. Antig  

Investments Pte Ltd (CA 171/2008, Suit 348/2008), the 

Singapore Court of Appeal heard an appeal against 

an order granting a stay of proceedings arising out of 

share purchase agreement containing an arbitration 

clause. The lower court had endorsed the English 

court’s decision in A v B and granted the stay with 

indemnity costs to be paid to the successful party. The 

Court of Appeal upheld that decision, found the appeal 

to be entirely unmeritorious and dismissed it, again 

with indemnity costs.

Sanctions for dilatory tactics after the conclusion 

of the arbitration

National arbitration legislation and arbitration rules 

generally provide that awards made pursuant to an 

arbitration agreement are final and binding on the 
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parties, and parties usually undertake to carry out 

any such award immediately and without delay. This 

finality of arbitral awards is one of the central tenets 

of arbitration, and what makes it a viable alternative 

to litigation. This does not limit the parties’ right to 

bring court proceedings to challenge an award, and 

applications to annul awards are frequently made. It 

seems, however, that the courts have had enough, and 

in the last few years there has been a string of cases 

where common law courts have sanctioned parties for 

bringing frivolous, and in some circumstances merely 

unsuccessful, challenges. 

On 15 July 2014, the English High Court dismissed 

a challenge against an award rendered in four 

consolidated LCIA arbitrations and ordered that the 

successful party’s costs be assessed on an indemnity 

basis (subject to submissions on this issue) (Konkola 

Copper Mines v U&M Mining Zambia Ltd, [2014] EWHC 

2374). The court commented on the high proportion of 

unfounded challenges, suggesting that costs sanctions 

would deter parties from making frivolous challenges. 

In the court’s view, such a sanction was justified in 

this case as it was sufficiently “out of the norm”. Like its 

earlier decision in the case of Exfin Shipping (India) Ltd 

Mumbai v Tolani Shipping Co Ltd Mumbai ([2006] EWHC 

(Comm)) rendered in 2006, the English High Court still 

appears to predicate an order for indemnity costs upon 

either some form of abuse of process or an apparent 

lack of merits of the challenge in question. 

Hong Kong courts have gone further. In the landmark 

decision of A v R ([2009] HKCFI 342), which closely 

followed the Civil Justice Reforms, the Hong Kong 

Court of First Instance ruled that in the absence 

of special circumstances, as a matter of principle 

indemnity costs will normally be appropriate in 

unsuccessful challenges to an award. The court 

reasoned that parties have an obligation to comply 

with arbitral awards, and thus are entitled to expect 

the court will enforce such awards as matter 

of course. Applications for annulment of or for 

resisting enforcement of an award should therefore 

be exceptional events. If such an application is 

unsuccessful the winning party should not have to 

bear the costs of defending it. Instead, the losing 

party should bear the full consequences of its 

unsuccessful challenge. Anything else would be 

inconsistent with promoting the just, cost-effective and 

efficient resolution of disputes, and could encourage 

unmeritorious challenges.

The A v R jurisprudence was subsequently reinforced by 

two Hong Kong Court of Appeal decisions rendered in 

2012 (Gao Haiyan & Anor v. Keeneye Holdings Ltd & Anor. 

(No 2) ([2012] HKCA 162) and Pacific China Holdings Ltd 

(In Liquidation) v Grand Pacific Holdings Limited ([2012] 

HKCA 200)). In these decisions, the court made it clear 

that unsuccessful challenges attract indemnity costs 

irrespective of the merits of the challenge.

The Hong Kong approach has not yet been considered 

in England. However, in Australia it has been 

considered and rejected. In a 2011 case concerning the 

enforcement of an arbitral award rendered in Mongolia, 

the Victorian Court of Appeal rejected the view that 

indemnity costs should be automatic (IMC Aviation 

Solutions Pty. Ltd. v Altain Khuder LLC, Case No. S APCI 
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2011 0017). It held that that resisting the enforcement 

of an arbitral award – albeit unsuccessfully – is not a 

special circumstance which warrants imposition of 

indemnity costs.

Other jurisdictions are also taking a stricter approach 

to dilatory challenges to arbitral awards. In the United 

States, courts will generally only depart from the so-

called American Rule on attorney fees (which provides 

that the parties to litigation pay their own legal fees 

regardless of the outcome) in special circumstances, 

including vexatious motions. However, courts have 

been seen to impose costs sanctions against parties, 

and also against their legal counsel personally, for 

bringing unmeritorious challenges to arbitral awards. 

In the case of Digitelcom, Ltd. v. Tele2 Sverige AB (12 Civ. 

3082), following the dismissal of a party’s challenge to 

an arbitral award, the US District Court of the Southern 

District of New York found that the petition to vacate 

the award had caused “unnecessary expense” and 

awarded the successful party’s to recover attorney’s fee 

costs, pursuant to 28 U.S.C. section 1927. That provision 

renders attorneys who multiply the proceedings 

unreasonably and vexatiously personally liable for the 

excess costs, expenses and fees reasonably incurred 

because of such conduct. The court reasoned that 

where parties agree to arbitration as an efficient and 

lower-cost alternative to litigation, both the parties 

and the system have a strong interest in the finality of 

the arbitration award. It went on to say that although 

sanctions should not be imposed lightly, and should 

not chill good-faith challenges to awards, “litigants 

must be discouraged from defeating the purpose 

of arbitration by bringing such petitions based on 

nothing more than dissatisfaction with the tribunal’s 

conclusions”. For that reason, it said, sanctions are 

“peculiarly appropriate in the context of a challenge to 

an arbitral award which appears to be a largely dilatory 

effort”.

Conclusion

The costs of enforcing agreements to arbitrate and 

arbitral awards can be substantial. With jurisdictional 

competition for legal business ever increasing, it is 

unsurprising that the courts are looking to ensure 

that not only are their policies robust enough to 

protect arbitration and the finality of awards, but 

that they also allow for recovery of legal costs. Parties 

considering bringing proceedings in breach of an 

arbitration agreement or challenging an award should 

bear in mind that in today’s judicial climate there is a 

significant risk that they will face sanctions in costs in 

the event they are unsuccessful. 

Claire Morel de Westgaver, Cara Dowling and Henry Ng 

are associates at Bryan Cave. 
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EVIDENCE AND DISCOVERY IN 
ARBITRATION – ESTABLISHING 
EQUILIBRIUM
Peter Robinson

CD: How important is early case assessment to 

expediting the arbitration process? Do parties 

need to consider potential discovery requirements 

at this stage?

Robinson: Early case assessment can be a powerful 

tool in assessing the merits of a particular dispute 

or arbitration process. Parties can quickly obtain the 

key documents upon which the case is likely to be 

founded and from there ascertain the relative strengths 

or weaknesses of their claim. In addition, the ability to 

accurately scope the likely requirements for subsequent 

document review and production allows the client 

to make a more informed commercial decision with 

regard to their potential investment in the dispute. 

Many clients see litigation matters as investment 

decisions and the commitment of potentially millions 

of pounds needs to be based on the most accurate 

assessment of the likely chance of success couple with 

the best estimate of potential costs. 

CD: What challenges tend to arise when trying to 

quantify damages and assess value attached to a 

dispute?

Robinson: Ascertaining the potential damages or 

value of any dispute can be very challenging and the 

opposing parties are likely to have drastically differing 

views as to the financial impact of a dispute. For 

example, in a recent matter we have seen two parties 

arguing the potential value of the claim in litigation 

with one side stating that the claim is worth circa £10m 

and the other side claiming that the actual value is 

nearer to £100,000. It is therefore important to engage 

your experts at an early stage to ensure a credible and 

accurate assessment of the potential quantum is made 

and then weighed against the potential costs of the 

litigation or arbitration process in order to arrive at 

an informed decision as to whether the case should 

be pursued. We are seeing clients showing a greater 

interest in leveraging technology in order to provide 
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the data upon which the legal team and expert can 

make a far quicker assessment of the case. 

CD: Arbitrators and lawyers regularly stipulate the 

need for comprehensive expert evidence, which 

can be expensive and time consuming to gather. 

Do parties generally appreciate the costs involved, 

and how can budget dictate the expert witness 

process?

Robinson: Any process involving the use of an expert 

witness has the potential to be underestimated by the 

parties to a dispute. Therefore it is vital to ensure that 

the level of expert involvement and the potential costs 

for that expert involvement are accurately assessed 

as early as possible. This process can be significantly 

expedited by the use of early case assessment 

technology which can allow the experts to gain a far 

greater understanding of the potential issues in the 

case than would otherwise have been possible in 

the past. The use of technologies such as conceptual 

searching, clustering and assisted review allow the key 

themes and issues within the dataset to be identified 

and brought to the attention of the legal team and 

their experts, who can then provide the client with an 

accurate assessment of their potential involvement and 

therefore the associated costs.

CD: What additional complexities tend to arise 

when gathering evidence in cross-border cases, 

and how do these add to the costs?

Robinson: There are certainly many complexities 

that can arise from gathering evidence in cross-

border matters and the data protection and privacy 

considerations of foreign jurisdictions can often require 

a very different approach to the capture and review 

of electronic evidence. It may well be the case that 

all document collection, processing and review will 

need to take place ‘in-country’ with only the relevant 

items being then produced for provision out of that 

jurisdiction. Technology has advanced and allows us 

the ability to implement quite powerful solutions, 

sometimes within our overseas offices, or if required 

within the offices of the client itself, which still allow us 

the ability to process large volumes of information and 

apply advanced analytics to allow the most relevant 

information to be quickly identified and reviewed 

ahead of its production in the proceedings. As a global 

firm we are well aware of the considerations, both legal 

and cultural, that are likely to apply in most countries, 

and it is vital to ensure any data preservation and 

collection plan makes full provision for such issues.

CD: What practical steps can parties take to 

manage the cost of evidence gathering in 

arbitration? What changes can they make in terms 

of the size of teams assembled, for instance? 

Robinson: Parties involved in the gathering of 

evidence for arbitration matters should certainly look 

to embrace some of the advanced technology which 

is now available to assist them in the assessment and 

review of electronic evidence. The ability to more 

quickly identify the key information upon which the 

proceedings are likely to turn is a key weapon in any 

lawyer’s armoury; with the use of analytics and assisted 

review technologies potentially saving many months 

of preparation which would otherwise have been 
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undertaken in a more manual fashion. However we are 

now seeing our corporate clients beginning to more 

proactively identify and manage data as they are ever-

more aware that they are likely to have to produce this 

in multiple litigation, regulatory and other investigative 

type matters in the coming months and years.

CD: In what ways can arbitrators and the parties 

themselves exert more control over the arbitration 

process? To what extent should they look to 

limit the amount of evidence presented, where 

possible?

Robinson: The underlying volume of electronic 

evidence involved in dispute and arbitration matters 

is certainly increasing year on year. It is therefore 

important that parties to such matters take full 

advantage of approaches which are now available 

to very quickly identify the potentially relevant data 

and then arrive at the set of documents upon which 

the case is to be built. The ongoing advancements in 

analytic and assisted review technologies now allow 

the document review process to be accelerated in a 

way which simply was not possible a few short years 

ago. Our experience is that the application of such 
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technologies and services can dramatically reduce 

the time and costs of document review while arriving 

at a higher quality of work product than would have 

been possible using more traditional review processes. 

We look for opportunities to sit down with clients 

to discuss their requirements at an early stage in 

proceedings as there can often be great value time 

and cost savings that can accrue from the correct 

application of technology to the potentially large data 

sets that they are looking to assess and review.

CD: What overall advice can you offer to parties on 

striking a balance between the discovery process 

and the economics of pursuing arbitration?

Robinson: It is absolutely vital that those involved in 

any dispute understand that there is likely to be a point 

at which the case becomes economically unviable and 

this must not be overlooked in the ‘fog of war’. Early 

case assessment can assist parties at the very earliest 

stages of the dispute accelerate the involvement of 

their experts in order to form a more accurate picture 

of the potential strengths and weaknesses in their case, 

the potential quantum, as well as the potential costs 

that are likely to accrue. As technology advances and 

clients’ understanding of the potential complexities 

and costs involved in arbitration and litigation matters 

increases, it is almost certain that such technology-

driven approaches will become more commonplace. 

The ability of technology to assist the parties in 

arriving at a far more informed view of the potential 

investment they are making in the litigation process 

will undoubtedly increase the cost-effectiveness of 

such matters in the coming years. 

Peter Robinson is a partner at Deloitte LLP
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THE USE OF SUMMARY DISPOSITION 
IN INTERNATIONAL ARBITRATION: 
SOME OBSERVATIONS
Calvin Chan and Wilfred Ho

The past decade has seen various proposals put forward 

to improve the procedural and cost efficiencies of 

international arbitration. One proposal that received 

significant attention was the summary disposition of 

an arbitration, i.e., the dismissal or upholding of claims 

or defences, in favour of a party, by arbitrators, without 

proceeding to a full evidentiary hearing on the merits. 

Constructive debate over this topic has, however, 

waned considerably in recent years. This is due, in part, 

to the perceived difficulties in reaching consensus 

among industry stakeholders on the framework for 

the implementation of this procedural mechanism in 

international arbitration. 

This brief article does not seek to resolve the debate 

surrounding what would constitute an internationally 

acceptable framework for the implementation or 

application of summary disposition in the arbitral 

process. It instead aims to provide some observations 

on the utility of summary disposition in international 

arbitration, and ponders, by examining some of the 

commonly cited objections to its use, if arbitrators, legal 

counsel and arbitral institutions should perhaps be 

more willing to embrace or contemplate the use of such 

a procedural mechanism in appropriate cases.

Addressing frivolous claims and sham defences in 

arbitration

First-time participants in international commercial 

arbitration, particularly those familiar with court 

litigation processes, are often surprised by the absence 

of a summary disposition procedure in mainstream 

arbitration rules and laws. The arbitration rules of 

most of the major arbitral institutions, including 

the International Chamber of Commerce (ICC), the 

London Court of International Arbitration (LCIA), the 

American Arbitration Association (AAA)’s International 

Centre for Dispute Resolution (ICDR), the Singapore 

International Arbitration Centre (SIAC), and the Hong 

Kong International Arbitration Centre (HKIAC), are silent 
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on this issue, and do not expressly authorise arbitrators 

to utilise such procedures. Likewise, the arbitration laws 

of many of the popular arbitration jurisdictions, such as 

London, Paris, Singapore and Hong Kong, are generally 

silent on whether or not arbitrators are empowered 

to summarily dispose of a case without proceeding 

to a hearing on the merits. As a result, the available 

empirical evidence indicates that summary awards are 

rarely rendered. Anecdotally, a significant number of 

arbitrators are also reluctant, and in some cases hostile, 

to entertaining applications for summary disposition.

However, summary disposition procedures have long 

been applied, for the most part, by common law courts. 

For example, such procedures exist, in varying forms, 

in the civil procedural laws of the United Kingdom and 

the United States. While there are differences in the 

approaches adopted in various jurisdictions and the 

legal effect of the rulings arising out of such procedures, 

they are generally intended to address claims or 

defences that have no real prospect of succeeding as 

a matter of law or where the factual basis is manifestly 

fanciful, without the expense or delay of going through 

a full trial. 

It is hard to justify, at first blush, why frivolous claims 

or sham defences cannot be dealt with summarily in 

international arbitration, unlike in many courts around 

the world. For example, debt claims are oftentimes the 

only claims that are advanced in an arbitration arising out 

of derivatives or similar financial transactions. In cases 

where there are no meritorious defences to such debt 

claims or they are undefended and yet have to proceed 

to a final hearing on the merits, frustration over the 

burden of increased costs and delay, and the resultant 

unfairness caused to the creditor, due to the perceived 

lack of a summary disposition procedure in international 

arbitration, can be appreciated. Indeed, the International 

Swaps and Derivatives Association (ISDA) has noted, 

during its consultation on the use of arbitration under 

the ISDA Master Agreement that serves as an industry 

template for over-the-counter derivatives transactions, 

that the absence of a summary disposition procedure in 

international arbitration is one of its disadvantages vis-

a-vis court litigation. Equally, where it is clear that there 

are time limitation or res judicata or collateral estoppel 

issues that will result in claims failing as a matter of law 

regardless of the underlying facts of the case, most will 

agree that it will be unnecessary to proceed to a full 

hearing on all of the evidence, and after what may be a 

costly discovery phase, in order to decide the arbitration 

on its merits.

Cases with such characteristics, even if they form a 

“First-time participants in international commercial arbitration, 

particularly those familiar with court litigation processes, are 

often surprised by the absence of a summary disposition 

procedure in mainstream arbitration rules and laws.” 
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small percentage of the total number of arbitrations in 

existence, therefore would seem to be well-served by 

the application of summary disposition procedures. 

Due process concerns should not be an impediment 

if sufficient safeguards are incorporated

Perhaps the most common concern that has been 

expressed with the use of summary disposition in 

international arbitration is that it may subsequently 

result in a summary arbitral award being challenged, 

either via setting-aside or resisting enforcement 

proceedings under the auspices of the Convention on 

the Recognition and Enforcement of Foreign Arbitral 

Awards or the UNCITRAL Model Law on International 

Commercial Arbitration, on the ground that due process 

or natural justice was breached by the arbitrators’ 

alleged failure to provide an adequate opportunity for a 

party to be heard or to present its case (and which may 

also be alleged as a breach of the underlying agreement 

to arbitrate, where the agreement did not expressly 

empower the arbitrators to summarily dispose of an 

arbitration). 

This concern is appreciable when viewed against the 

final and non-appealable nature of arbitral awards 

(unlike summary judgments that, at least in common law 

jurisdictions, are typically subject to appellate review), 

but is perhaps overstated. It is hard to imagine a scenario 

where otherwise prudent and diligent arbitrators will 

expose their arbitral award to challenge by ‘jumping the 

gun’ and hastily dispose of an arbitration without having 

first provided the parties with an adequate opportunity to 

be heard. To the contrary, it is more likely that arbitrators 

who are inclined towards issuing summary rulings will 

take additional precautions to ensure that any due 

process concerns are properly addressed, such as by 

holding an oral hearing either in person or via telephone 

and seeking written submissions from the parties. In 

this regard, the International Centre for Settlement of 

Investment Disputes’ (ICSID) arbitration rules, which 

are often used for investor-state arbitrations, expressly 

provide for the summary disposition of claims which 

lack legal merit, and in practice typically involves both 

written and oral submissions before a determination is 

made by the arbitrators. 

Provided there are sufficient procedural safeguards put 

in place, arbitrators therefore should not be unduly 

concerned about the subsequent risk of award challenge. 

Most modern arbitration laws and leading arbitration 

rules generally provide arbitrators with wide latitude 

regarding the conduct and procedure of the arbitration. 

For example, the 1996 English Arbitration Act grants 

arbitrators sitting in England and Wales broad powers to 

determine all procedural and evidentiary matters in an 

arbitration. Similarly, jurisdictions such as Singapore and 

Hong Kong, which have largely adopted the UNCITRAL 

Model Law in their international arbitration regimes, 

empower arbitrators to conduct the arbitration in such 

manner as they consider appropriate. The grant of 

broad arbitrator discretion in relation to the procedural 

conduct of the arbitration is also echoed across many 

institutional arbitration rules, such as that of the ICC, 

LCIA, AAA/ICDR, SIAC and HKIAC.

This is reinforced by the weight of the caselaw in 

jurisdictions that are ‘pro-arbitration’, where the 

courts have tended to be deferential, or minimally 
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interventionist, towards an arbitrator’s exercise of 

his or her discretion with respect to the conduct and 

procedure of an arbitration. For example, the Hong Kong 

Court of Appeal, in Pacific China Holdings Ltd v Grand 

Pacific Holdings Ltd, held in relation to an application for 

the setting aside of an arbitral award that was rejected, 

that arbitrators in Hong Kong have a high degree of 

autonomy in their management of arbitrations and the 

Hong Kong courts will be reluctant to interfere with this 

autonomy except in the most exceptional circumstances 

where there was a serious and egregious breach of due 

process. This was subsequently affirmed by the Hong 

Kong Court of Final Appeal. The courts in Singapore 

have issued similarly robust judgments in this regard, 

affirming in a number of decisions relating to the setting 

aside or the resisting of enforcement of arbitral awards, 

that there would be “minimum curial intervention” by 

the Singapore courts in arbitral proceedings.

Frivolous or abusive applications for summary 

disposition can be deterred or punished with cost 

sanctions and other measures

Another concern that has been voiced with the use of 

summary disposition in the arbitral process is that this 

may result in the addition of another procedural layer to 

proceedings. Particularly where considerable time and 

resources have been spent on briefing an application 

for summary disposition that is then denied, the parties 

are then faced with continuing the arbitration, albeit 

having incurred additional cost and the prolonging 

of the proceeding. An ancillary concern is that such 

applications will become routine and commonplace 

in international arbitration, similar to the motions to 

dismiss that are often filed at the start of civil litigation in 

the United States federal courts.

However, the prospect of this happening should not, in 

and of itself, operate as a bar to the hearing of summary 

applications by arbitrators. Under the ‘costs follow 

the event’ or ‘loser pays’ rule of costs allocation that is 

generally followed in most arbitration jurisdictions, the 

party that loses an application for summary disposition 

can be ordered to pay part or all of the prevailing 

party’s costs in addressing the application. Further, 

arbitrators who consider that the application for 

summary disposition was frivolous, abusive, vexatious or 

otherwise intended to delay the expedient completion 

of the arbitral proceeding have, at their disposal, various 

powers to punish the errant party. These include the 

imposition of cost sanctions, either in its decision on 

summary disposition or as part of their overall decision 

on costs allocation at the end of the arbitration.

The future

Given the complaints in recent years from corporate 

end-users regarding the growing length and spiralling 

costs of international arbitration, it would seem timely 

for arbitral institutions, arbitrators and counsel to 

refocus their attention on this procedural mechanism, 

and to address the perceived shortcoming that the use 

of such a mechanism, under most arbitration laws and 

rules, is, at best, an unsettled, and perhaps somewhat 

controversial, area in mainstream arbitration practice 

and procedure. 

As a starting point, arbitration regimes and institutions 

may wish to clarify whether or not arbitrators acting 

under their auspices are empowered to summarily 

dispose of cases. While summary disposition will not be 
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suitable or appropriate for many arbitrations (such as 

where there are contested issues of fact that require a 

full factual investigation and evidentiary hearing on the 

merits), the availability of such a procedural tool, whether 

be it expressly provided for in institutional arbitral rules 

or the arbitration laws of various jurisdictions, can, if used 

judiciously, enhance the ability of arbitrators to expedite 

the completion of arbitrations where a party’s claims 

or defences manifestly lack merit. It may also have the 

added benefit of deterring the filing of frivolous claims in 

arbitration. Such clarification may necessitate additional 

reform in certain areas, such as the methodology by 

which arbitrator fees are calculated where the case is 

summarily disposed. Further, it may be sensible for a 

group of widely-respected arbitration experts, such as 

the Working Party of the Arbitration Committee of the 

International Bar Association (IBA), to consider framing 

guidelines for the use of summary disposition in cases 

where there is no express agreement between the 

parties as to the use of summary disposition. The issuance 

of such default guidelines, even if not binding, will 

likely provide what will hopefully be much-welcomed 

clarification to arbitrators and counsel, particularly those 

who have trained or primarily practice in legal systems 

that do not provide for summary disposition, as to 

the circumstances where the use of such a procedure 

should be considered.

In the meantime, parties who wish to consider the 

use of this procedure, or conversely do not want such 

a procedure to be used, in any arbitration, would do 

well to address this issue when drafting their arbitration 

agreement.

Calvin Chan is counsel and Wilfred Ho is an associate at 

Skadden, Arps, Slate, Meagher & Flom LLP. 
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THE ADR MOVEMENT –  
A QUIET REVOLUTION
Waj Khan

“Discourage litigation; persuade your neighbours to 

compromise whenever you can. Point out to them 

how the nominal winner is often the loser in fees, 

expenses and cost of time.” – Abraham Lincoln

Some may refer to it as private dispute resolution; 

many others have accepted the renowned term 

– alternative dispute resolution (ADR). Whichever is the 

preferred umbrella terminology, there is no denying 

that over the last decade historic trends in litigation 

have given way to a new era of dispute resolution. 

ADR has become more relevant and is now seen as a 

realistic means of settling disputes in a wide range of 

industry sectors. 

Simply defined, ADR is regarded as a set of procedures 

designed to resolve disputes outside of the courtroom. 

These methods involve the assistance of a third party 

neutral.

In recent years, the rising cost of litigation and 

courtroom backlogs have led to a growth in the use of 

primary ADR disciplines, generally within the business 

community. These include international arbitration, 

mediation and adjudication. What has led to this surge 

is considered to be relative to the mounting benefits 

ADR has to offer, principally due to its cost effective 

and efficient nature.

There is a widely held concept that businesses are 

keen to move away from the adversarial landscape 

of conventional litigation in an effort to maintain 

business reputation in a highly competitive global 

economy. This can be seen as another reason for the 

growing popularity of non-court based procedures.

Shift in industries

In the past, ADR mechanisms were mostly deployed 

by the construction and engineering, shipping 

and maritime, and insurance sectors. This has now 
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progressed and ADR procedures are currently used in 

a broader range of industries such as finance, energy, 

technology and media, to name a few. It has also 

proven instrumental in both private and public sector 

disputes.

Such a shift can be attributed to several factors, 

namely the overall cost saving benefits, flexibility 

and speed of the process, as well as the potential to 

maintain relationships and minimise reputational 

damage. Practitioners across the various disciplines 

continue to note increased settlement rates and 

improved satisfaction outcomes by parties that 

choose to engage in these non-traditional methods of 

litigation.

The burgeoning expansion of international trade 

and investment among businesses is another 

element that has galvanised an increase in the use of 

these mechanisms. Globalisation has undoubtedly 

reinforced the need for businesses to incorporate 

international expansion as part of their overall 

development strategy. However, the complexities of 

cross-border trade relationships are bound to give 

rise to international disputes between businesses, 

investors and states. In such situations, arbitration 
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has been recognised as the preferred method of 

resolution.

Drawing on recent data, Pinsent Masons reported 

a sharp spike in arbitration cases in the oil and gas 

industry, highlighting a significant increase in the 

number of disputes dealt with by the London Court 

of International Arbitration (LCIA) in 2013. Figures 

were the highest in five years with energy disputes 

representing 8 percent of overall cases handled by 

the LCIA in the same period. On the other hand, 

the Chartered Institute of Arbitrators’ Dispute 

Appointment Service noted a growing interest in 

the use of ADR mechanisms in solving intellectual 

property disputes – an area previously untouched by 

the institute.

Further to this, PwC, in collaboration with Queens 

Mary University, conducted an international 

arbitration survey in 2013. Results revealed that 

“major corporations, across different sectors, continue 

to affirm the benefits of arbitration to resolve 

transnational disputes”. According to the research, 

corporations were “becoming more sophisticated in 

procuring international arbitration services”.

Sector specific findings emphasised that although 

litigation was favoured by the financial services 

industry, for example, there was now a strong shift 

towards arbitration with a total of 69 percent of 

respondents agreeing that arbitration was well-suited 

to resolving disputes. 78 percent of the energy sector 

agreed that this procedure was suitable for resolving 

complex energy disputes. 

That said, 57 percent of respondents stated that on 

average they were often able to settle their disputes 

through the use of direct negotiation or mediation. 

ADR has also surfaced as a potential resolution 

mechanism in the media industry. Following the 

infamous Leverson Inquiry, it was recommended that 

the new independent press regulator should establish 

an ‘arbitration service’. Lord Justice Leverson suggested 

the implementation of “an arbitral process in relation 

to civil legal claims against subscribers drawing 

on independent, legal experts of high reputation 

and ability on a cost-only basis to the subscribing 

member”. This, it is believed, will help to eliminate 

conventional courtroom litigation and reduce lawsuits.

It appears that we are now experiencing a ‘seismic’ 

shift in ADR uptake across an array of sectors but 

parties are still many unaware of its advantages, 

particularly SMEs. Therefore, it will require more 

comprehensive steps to be taken to educate smaller 

businesses about the benefits.

The role of government 

As civil justice reforms continue to take place, ADR 

principles and practices are becoming more prevalent. 

The government has made great strides to amend 

the way access to justice is delivered in England and 

Wales. This was predominantly driven by an apparent 

rising cost of legal aid funding for civil disputes. Beset 

by a wide range of problems, court improvements 

became mandatory to better meet the needs of both 

businesses and citizens. This has paved the way for key 

developments such as the Jackson reforms, and has 

since resulted in renewed debate on ADR. 
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But has the government done enough to stimulate 

interest? Building on its 2001 ADR Pledge, the 

government implemented the Dispute Resolution 

Commitment (DRC) in 2011 for its respective 

departments and agencies. The DRC was designed 

to stimulate and encourage an increase in the use 

of “flexible, creative and constructive approaches to 

dispute resolution”.

By facilitating the use of ADR in the public sector, 

the government has shown its support for these 

alternative options to litigation. It can therefore be 

assumed that government departments have taken 

measures to enhance confidence in the purchasing 

of goods and services, to ensure effective supply 

chain management as well as assisting departments 

to choose more collaborative methods of handling 

disputes in order to minimise costs to taxpayers.

The changing policy landscape is likely to further push 

the use of ADR in the coming years. Changes to date 

have not only included fiscal constraints impacting 

on legal aid funding but have encouraged reforms 

in other areas such as employment disputes. Earlier 

this year, the Department of Business, Innovation and 

Skills announced the introduction of the ACAS Early 

Conciliation service as a means of resolving workplace 

disputes.

However, informing the debate and supporting the 

evolution of ADR mechanisms in both the public and 

private sectors will require both government and 

industry to continue to work together.

The future of ADR

The reforms of the last decade have generated much 

discussion. Over the years, critics of the civil justice 

system in England and Wales have emphasised its 

vulnerabilities. The misconception that resolution 

can only be achieved via the courtroom is slowly 

diminishing and methods such as mediation, 

arbitration and adjudication are now considered 

where appropriate.

From an international perspective, arbitration is likely 

to remain a popular choice mainly as a consequence 

of the New York Convention on the Recognition 

and Enforcement of Foreign Arbitral Awards and its 

extensive enforcement powers. International trade 

will continue to play a vital role in shaping the arbitral 

process. For example, overlapping boundaries of 

investment treaty and commercial arbitration led 

the Honourable Charles N. Brower to draw attention 

to the rise of ‘Investomercial Arbitration’ and its 

growing relevance to the global economy. For Brower, 

as foreign direct investment strengthens, this will 

become increasingly significant.

Another important transformation in the last year 

has been the implementation of the European Union 

ADR Directive for consumer disputes and supporting 

regulation for online dispute resolution. How 

successful this will be in the long term in ensuring 

consumers have greater access to redress is yet to 

be seen but certainly an area likely to produce much 

debate.

ADR is advantageous in many respects. Having slowly 

altered the way we look at dispute resolution, such 
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procedures will continue to develop and grow in the 

years to come. The rise of international ADR hubs 

around the globe will certainly act as a conduit for 

progress in the field and as corporates embrace a less 

adversarial approach to disputes, this will fuel demand. 

After all, ‘every generation needs a revolution’ and 

alternative dispute resolution has taken centre stage. 

Waj Khan is an associate director of ADR Operation (at 

the Chartered Institute of Arbitrators.
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LIT IGATION & ALTERNATIVE DISPUTE RESOLUTION

HOW CORPORATIONS CAN RESOLVE 
DISPUTES SOONER, CHEAPER AND 
BETTER
John Lande

In corporate disputes, settlement often comes 

only after adversarial posturing, escalating conflict, 

damaged relationships, and expenditure of too much 

time and money. And after all that, nobody may be 

particularly happy with the result. Although everyone 

involved in a dispute might like to escape the litigation 

trap, everyone may feel stuck in defensive litigation 

postures that keep them trapped.

The American Bar Association Section of Dispute 

Resolution established the Planned Early Dispute 

Resolution Task Force to promote planned early dispute 

resolution (PEDR) by businesses and their lawyers. Last 

year, the Task Force developed a User Guide, which was 

co-sponsored by the American Arbitration Association, 

International Institute for Conflict Prevention and 

Resolution, and Judicial Arbitration and Mediation 

Service. This article is adapted from the ‘Task Force User 

Guide’, available on the ‘Resources’ page of the ABA 

Section of Dispute Resolutions website.

Corporations can be most effective by using PEDR as 

a risk management system to prevent problems from 

turning into disputes and, when disputes do arise, to 

take control of them at the earliest possible stage. By 

using a PEDR approach, corporations can maintain 

healthy business relationships, keep focused on core 

business activities, control litigation risks, limit litigation 

time and expense, and achieve their highest priorities. 

A comprehensive PEDR system includes: (i) general 

plans for preventing and resolving disputes; (ii) ‘early 

warning systems’ for potential disputes; (iii) prompt 

assessment of disputes; and (iv) early dispute resolution 

procedures.

Corporations may use some or all of these elements, as 

described below.

Pre-dispute planning

Corporations should evaluate how they have 

managed past disputes considering their patterns of 
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disputes, potential use of particular dispute resolution 

procedures, and strategies that are likely to be more or 

less productive for future disputes. 

Corporations should develop ‘early case assessment’ 

procedures (ECA) tailored to their particular patterns 

of disputes. An ECA involves identification of all parties’ 

key business interests, critical information needed 

to evaluate cases, legal and other risks, estimated 

litigation and other costs, preliminary settlement 

ranges, and potential dispute resolution strategies. The 

amount of analysis should be based on the amount at 

stake in a given case. Cases with greater sums at stake 

justify a greater investment in an ECA. Corporations 

may develop several different ECA protocols to handle 

different sizes or types of disputes.

Many corporations have signed a pledge to use ADR 

processes when appropriate. The International Institute 

for Conflict Prevention and Resolution has developed 

the best-known pledge, which states: “Our company 

pledges to commit its resources to manage and 

resolve disputes through negotiation, mediation and 

other ADR processes when appropriate, with a view to 

establishing and practicing global, sustainable dispute 

management and resolution processes.” Such pledges 

can influence a corporation’s employees and lawyers 

as well as those of their counterparts. To be most 

effective, corporations should periodically publicise 

their commitment to these policies and train their 

employees to implement them.

Many corporations use contract provisions establishing 

procedures for handling disputes that may arise in the 

performance of the contracts. Ideally, such provisions 

would include arrangements for raising issues before 

they crystalise into disputes. For example, parties 

may design a procedure including early notice to 

the counterparty, plans for negotiation, and an issue 

resolution ‘ladder’ to engage higher levels within each 

business if needed. Typically, such contract provisions 

also prescribe use of third party neutrals such as 

mediators and/or arbitrators.

Some contracts designate particular neutrals who are 

‘on call’ to help resolve problems while a contract is 

being performed instead of waiting to settle disputes 

after it is too late to resolve the problems. A more 

intensive arrangement involves ‘dispute review boards’ 

of neutrals that may regularly track performance of the 

contract, give advisory opinions, and make binding 

decisions, if necessary.

Some corporations use ‘dispute management teams’, 

either internally within their business or jointly with 

their counterparties. Teams may include top executives, 

human resource representatives, and lawyers. The 

teams prepare for possible problems, review progress, 

and help lower-level employees to perform the 

contract. 

‘Partnering’ is a process used in complex projects 

involving multiple entities handling interrelated tasks. 

This involves joint planning to handle problems as 

they arise by focusing on the business issues, fairly 

allocating responsibility for problems, and resolving 

problems promptly. In some projects, there is an initial 

workshop for key individuals in each organisation to 

develop procedures, build relationships and foster a 

cooperative culture.
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Post-dispute processes

Corporations can use PEDR processes even if they do 

not have pre-dispute plans for handling disputes. For 

example, corporations (or their law firms) that do not 

have a standard ECA process can conduct an ECA on 

an ad hoc basis.

A key part of the assessment should involve a 

candid evaluation of the counterparties’ openness to 

cooperation in resolving the dispute. If they determine 

that their counterparts are open to jointly managing 

the dispute process, both sides consider how to handle 

the dispute most effectively. If parties have reasonably 

assessed their counterparties’ willingness to cooperate, 

there is little risk in using PEDR.

In some cases, the parties designate executives to 

negotiate. If they have previously established a joint 

dispute management team, the team would be a 

logical place to consider starting to negotiate.

Corporations often use their lawyers to manage 

disputes. When lawyers are engaged in the dispute 

resolution process, they should begin by conducting 

an ECA. If the clients have already conducted an ECA 

in the matter, the lawyers can build on their clients’ 

analysis.

Dispute resolution processes work best when lawyers 

have good relationships with their clients and 

counterparties’ counsel. So lawyers should develop 

clear understandings of their clients’ interests at the 

outset. Lawyers should also develop good relationships 

with their counterparts so that they can readily resolve 

challenging issues when they arise.

If the parties have a pre-dispute resolution agreement, 

lawyers can agree to add, modify or eliminate 

procedural steps. For example, lawyers could revise 

timelines, select neutrals or establish a procedure for 

exchanging information.

Exchanging information efficiently is important in 

PEDR. Lawyers can agree to quickly and informally 

exchange key information that would be provided if 

the case would be fully litigated. After that, they can 

agree to exchange specific additional information 

needed to evaluate the case for settlement. Lawyers 

may jointly retain a neutral expert to assist with 

negotiation while retaining the right to retain separate 

experts.

When appropriate, parties may use neutral facilitators, 

fact finders, evaluators, mediators, and/or arbitrators 

to assist the process. Using such neutrals can reduce 

“Some contracts designate particular neutrals who are 

‘on call’ to help resolve problems while a contract is being 

performed instead of waiting to settle disputes after it is too 

late to resolve the problems.” 
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tensions and provide reassurance about the fairness 

of the process. Neutral professionals can manage 

information exchanges, meeting logistics, participation 

of experts, and pre-drafting of settlement agreement 

provisions. They can also help parties reach agreement 

by analysing the issues and providing opinions as 

requested. Thus using neutrals can reduce case 

management costs by creating efficiencies and 

dividing the costs between the parties. 

To create appropriate incentives for appropriate early 

settlement, parties and their lawyers may also consider 

alternative fee arrangements to align their interests. 

For example, lawyers’ fees can include premiums for 

early resolution achieving their clients’ goals early in the 

process.

John Lande is an Idisor Loeb Professor and Senior 

Fellow at the Center for the Study of Dispute Resolution, 

University of Missouri School of Law.
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PREPARATION, A KEY TO GETTING 
THE MOST OUT OF MEDIATION
Toby Treem Guerin

Just as location, location, location is the mantra 

most commonly associated with the field of real 

estate, preparation, preparation, preparation is the 

phrase most commonly emphasised in the practice 

of negotiation. Mediation, a negotiation facilitated 

by a neutral third party, is no different. Mediation 

is a nuanced process, requiring the parties and 

the mediator to use a variety of different tools and 

strategies to reach a resolution. With appropriate 

preparation, the parties and their counsel can increase 

the likelihood of a lasting, durable agreement.

Determine mediation participants

Assuming that mediation is the correct process for the 

situation and the timing is appropriate, the parties and 

their representatives need to prepare for the mediation 

session. The success of mediation hinges on many 

different factors, especially the people at the table. In 

preparing for mediation, many overlook the key aspect 

of identifying the correct person to represent the 

interests of the corporation or business. An individual 

with animosity toward the opposing side may make 

decisions based upon emotions rather than objective 

criteria or may make statements that escalate the 

conflict. Businesses, when selecting the appropriate 

representative, should consider whether the individual 

has authority to bind the company, whether the 

individual has knowledge of the situation, and whether 

the individual has the appropriate temperament to 

listen to new information and make adjustments 

accordingly.

Mediation is not litigation. The skills essential for the 

courtroom do not always translate to the mediation 

session. The client is best served by counsel who 

understands the context of mediation and its ability to 

reach interest-based solutions.

Clarify roles of attorney and client

Often advocates discourage their clients from 
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speaking during the mediation session. This tactic 

arises from a concern that the client’s behaviour in 

mediation, through actions or words, will negatively 

impact the matter moving forward. A pre-mediation 

discussion between the attorney and client can clarify 

the role that each serves during the mediation and 

can minimise risk. The attorney and client should 

address a variety of topics including, who proposes 

solutions, who provides the opening statement, and 

how the client communicates directly with the other 

side, to name a few. The confidentiality provisions of 

mediation exist to promote open communication. 

An overabundance of caution may have the adverse 

effect of inhibiting information and preventing an 

agreement.

Structure the mediation

The process of mediation has very few rules. Mediators 

use a variety of strategies including opening 

statements, joint sessions, private caucuses (with 

or without clients involved), and breaks at points 

throughout the process in an effort to promote 

communication and settlement. Preparation for 

mediation involves strategic process decisions to 

achieve the desired outcome. Instances where direct 

communication with the other side may be helpful 

include, when the client seeks some type of apology 

or acknowledgement, when information gathering 

is necessary, or when an ongoing relationship exists 

between the parties. The caucus model of mediation 

may provide a better structure if a power imbalance 

exists among the parties, if the parties have no 

future interaction, or if direct communication will 

escalate the conflict. A combination of joint and 

private sessions may prove necessary at different 

times in the process. Mediators are ethically bound 

to conduct the mediation in a way that promotes 

party self-determination. This includes allowing the 

parties to make choices about the design of the 

process. A well-prepared advocate and client use their 

self-determination to dictate a mediation structure 

designed to accomplish their desired outcome.

Explore creative solutions

Unlike the court system which offers established forms 

of relief, a mediation agreement is only limited by 

the parties’ imagination. Many advocates, and some 

clients, rely upon distributive bargaining techniques in 

mediation. A distributive bargaining strategy involves 

a fixed sum where one side must give up something 

in order for the other side to gain something, often 

money. A more integrative approach to mediation 

seeks to create value by proposing solutions that meet 

the interests and needs of everyone involved. In order 

to develop integrative solutions, representatives and 

clients must spend time in advance of the mediation 

considering interests, brainstorming solutions, and 

assessing options.

Identify alternatives to a mediated agreement

Roger Fisher and William Ury identify the term “best 

alternative to a negotiated agreement” or BATNA in 

their bestselling book Getting to Yes. Knowing the 

alternatives to a mediated agreement is a key to 

preparation in any type of negotiation or mediation. 

Prior to the mediation the attorney and client need to 

know the best and worst alternatives to a mediated 

agreement. Since the likelihood of the best or worst 
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alternative coming to fruition may vary, determining 

the MLANTA or most likely alternative to a negotiated 

agreement is also important. When money is involved, 

preparation also includes determining the reservation 

price, the highest price the buyer is willing to pay or 

the lowest price the seller is willing to sell a good or 

service. Entering the mediation with this information 

will enable the attorney and client to quickly and 

decisively evaluate proposals, especially once new 

information surfaces during the course of the 

mediation.

Internationally, more and more businesses are turning 

to mediation to resolve their disputes in a private 

setting. Mediation often saves clients time and 

money while also preserving relationships. Clients 

and attorneys who plan for a successful mediation 

maximise the advantages of the process and increase 

the likelihood of a successful outcome.

Toby Treem Guerin is a managing director at the 

University of Maryland Francis King Carey School of 

Law.
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EXPERT DETERMINATION – AN 
ALTERNATIVE APPROACH TO DISPUTE 
RESOLUTION
Mark Bezant and Navin Waghe

A recent edition of Corporate Disputes looked at 

the rising costs of arbitration, and noted that the 

advantages once perceived over litigation, notably 

lower costs, are fast being eroded. So what further 

dispute resolution alternatives are there to arbitration 

and litigation? Mediation springs to mind, and is very 

valuable. However, it does not result in a defined 

resolution of the dispute, simply assisting the parties 

to an agreement. Mediation may, of course, not result 

in agreement being reached. In situations where 

both parties desire a clear result for a dispute, expert 

determination has become a process of choice in 

resolving many commercial disputes, including those 

that are very substantial, and particularly those that 

are technically complex. Expert determination is 

especially useful in multi-party disputes. The process 

is also often set out in Sale & Purchase Agreements 

as a mechanism to resolve aspects of the transaction, 

such as completion accounts on which the final 

consideration is based.

In essence, expert determination results in an 

individual expert in the matter of the dispute in 

question, determining or deciding the dispute on a 

binding basis that is not subject to appeal (in some 

cases an expert is appointed, say, to assess the value 

of an asset or business, whereby the expert’s valuation 

is binding but the parties are not compelled to 

transact if the price set by the expert is not acceptable 

to one of them). The nature of the process lends 

itself to situations where the critical issues are of a 

specific technical nature, perhaps accounting or 

valuation matters, a rent review or a construction 

or manufacturing process dispute. The role is quasi-

judicial in nature. The important element is finding the 

right expert.

Expert determinations are typically more cost efficient 

than either litigation or arbitration. The procedures 
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used are highly flexible, but once agreed between 

the parties and the expert will provide a final and 

definitive resolution to the dispute. The expert 

determination process can be as quick, or as extensive, 

as the parties decide. Once established, the process 

is in the hands of the expert, so it is critical that the 

person selected has the experience, knowledge and 

authority to drive the process forward.

Typically, in appointing the expert the parties will 

first attempt to agree his or her (this article uses 

‘him’, ‘he’ or ‘his’ for grammatical efficiency only) 

appointment. However, due to the contentious nature 

of these matters, the parties may not be able to reach 

agreement. As such, the parties will then usually 

defer to a professional body, such as the Institute of 

Chartered Accountants in England and Wales, who will 

appoint a suitable expert.

Once there is an agreement in place, signed by the 

parties and the expert, the decision of the expert is 

normally final and binding, and is based solely on 

the agreed process to be followed and the specific 

matters that require resolution. The expert is both the 

master and the servant of the expert determination 

agreement. Neither party can unilaterally stop him 

from acting and the expert can act only within his 

agreed instructions. Courts are reluctant to interfere 

with an expert determination procedure once it has 

begun. It is therefore imperative that the process 

agreed between the parties and the expert allows for 

the relevant issues to be suitably examined.

Consequently, it is critical for the parties and the 

expert to examine carefully and agree exactly what is 

at issue, and the process to be followed. The agreed 

process should set out the number of submissions 

each party will make, the timetable, protocols for 

exchanging documents, and the expert’s powers 

to request further information from the parties. It 

is important in the expert’s terms of reference to 

establish the latitude given to the expert to resolve 

disputes between the parties once the process has 

begun, such as rights of access to documents held by 

one party or procedural timings, to avoid deadlock.

It is vital that the process is wholly transparent and 

the expert does not engage in unilateral exchanges 

with individual parties (or their advisers). Changes 

to the expert determination process generally will 

require both/all parties’ agreement, while the expert 

has considerable flexibility provided he does not stray 

outside his agreed remit. He can ask for additional 

information, decide whether hearings, technical 

examinations, or site visits are required, and whether, 

for very significant cases on particular matters, he 

requires independent legal advice.

There is no concept of precedence, the process is 

entirely confidential, and there are no externally 

imposed rules, unless the parties opt for a standard 

process available from organisations such as The 

Academy of Experts. Expert determination is final and 

binding, with no right of appeal. It cannot generally be 

set aside other than in instances of manifest error or 

fraud by the expert, both hopefully unlikely. A recent 

judgment (Walton Homes vs. Staffordshire County 

Council [2013] EWCH 2554 (Ch)) demonstrates that it is 

difficult to establish that a ‘manifest error’ has occurred.
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Because the process is entirely focused on the issue 

or issues at question, and the procedure is agreed in 

advance, the exercise tends to be cost effective. The 

expert determination can be over fairly minor sums, 

with relatively simple procedures agreed between 

the parties, generally limited to a documents-only 

determination, through to the determination of 

very substantial disputes, with more extensive 

and sophisticated procedures in keeping with the 

potentially significant sums in question.

The expert determination can include reasons behind 

the expert’s decision, or be non-reasoned (also 

referred to as ‘non-speaking’) whereby the expert 

simply presents their conclusion but no supporting 

discussion or explanation. Given the desire of the 

parties to obtain an efficient resolution to the dispute, 

the final and binding nature of the decision and 

provided they have confidence in the expert (and they 

should, or not appoint him in the first place) a non-

reasoned award is generally preferable.

Generally, unless the agreement providing for the 

appointment of an expert in the event of a dispute 

sets out who will be responsible for their fees, the 

expert’s fees are borne equally by the parties. The 

expert will ensure all outstanding invoices are paid 

before issuing his determination, which will be in 

writing. Frequently, the expert will stipulate in the 

instructions that his fees can be settled by either/the 

other parties, if one party, who perhaps expects an 

adverse result, declines to pay. This ensures that the 

determination of the dispute is not held up by a 

recalcitrant party.

An increasing number of major disputes are being 

resolved through expert determination. This trend 

looks likely to continue. 

Mark Bezant is a senior managing director and Navin 

Waghe is a managing director at FTI Consulting LLP.
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PREVENTION IS BETTER THAN A 
CURE: USE OF DISPUTE BOARDS ON 
THE RISE
Doug Jones AO

Construction projects are traditionally bedevilled by 

disputes. The multitude of parties, the large scale of the 

workforce, the complexity of technical specifications, 

and the exposure to risks outside the control of 

the parties (such as weather induced delay), are all 

factors contributing to disputes in major projects. A 

‘zero-sum’ approach is structurally enshrined in many 

construction contracts, as owners gain from lowest-

cost completion and contractors seek to maximise 

revenue and profits. In this context, Dispute Boards 

(DBs) and their several sub-species have proven to be a 

useful and cost-effective method not only for resolving 

live disputes as they arise, but more importantly, for 

avoiding them altogether.

The Dispute Board concept

With their roots in the United States’ construction 

industry, DBs consist of a panel of neutral third-party 

experts that is assembled at the commencement of a 

project. The panel has a general mandate to assist the 

parties in resolving and avoiding disputes that may 

occur throughout the course of the project. The panel 

will usually consist of three members, although for 

smaller projects, a single expert can be used to reduce 

costs. For construction projects, the board members 

should have the relevant experience in navigating the 

various technical or legal issues that tend to arise. It is 

common, and advisable, that DBs draw upon the skills 

of both lawyers and experienced industry professionals 

to deliver the most satisfactory results.

Often meeting on-site to reduce delay, DBs are 

involved in dispute avoidance throughout the whole 

project life cycle so as to avoid formal disputes actually 

arising. This is the case regardless of whether a dispute 

has already arisen. Only when disagreements cannot 

be resolved through negotiations will the dispute 

resolution functions of the DB be engaged by following 

a more formalised procedure. When exercising its 

dispute resolution functions, the advantage of a DB 
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is its familiarity with the project, which increases the 

likelihood that the DB will ‘get it right’ the first time. By 

applying the medical adage ‘prevention is better than 

cure’, DBs are able to intervene at the early stages of 

divergence before an issue has become a fully-fledged 

dispute.

Within this framework, various emanations of DBs 

have emerged over time. This includes the Dispute 

Review Board, or DRB, which are limited to providing 

non-binding recommendations at the end of any 

dispute resolution process. Another variant is the 

Dispute Adjudication Board, or DAB, which, instead 

of issuing non-binding recommendations, issues 

interim decisions that are binding on the parties as 

a term of the contract unless and until overturned 

by a formal dispute process such as arbitration or 

litigation. Outside the realm of the construction 

industry, the International Chamber of Commerce 

(ICC) introduced the ICC Dispute Board Rules in 2004. 

From what was once exclusively a feature of the US 

domestic construction industry, the ICC rules represent 

a significant shift in the use of DBs to an international 

and non-industry specific approach.

The success of Dispute Boards

The statistical track record shows that DBs have had 

enormous success. In the US, 1373 construction 

projects utilised a DRB in the period from 1975 to 

2007, of which 97 percent were settled by the parties 

without ever needing to resort to a formal method 

of resolution such as arbitration (Gerber and Ong 

2011, p 13). Similarly, the Dispute Review Board 

Foundation database (2005) records that, of the 1860 

disputes recorded worldwide, only 52 progressed to 

other dispute resolution methods. In the Australasian 

context, of the 47 DRB and DAB contracts on record 

since 1987, only nine were formally referred to the 

panel, every single one of which was resolved within 

the DRB/DAB process.

These high rates of successful amicable dispute 

resolution demonstrate the effectiveness of DBs 

in construction projects. Indeed, similar levels of 

efficiency are likely to be unattainable with arbitration 

or litigation, or with the various ADR options.

Are Dispute Boards always the right choice?

The potential for a DB to resolve issues before they 

become disputes in an efficient, informal manner 

delivers significant cost-savings to a project. However, 

the cost of retaining a DB can be greater than that of 

most other dispute mechanisms due to its extensive 

and ongoing duties throughout the course of a project. 

Where a project is smaller, less complex or otherwise 

less likely to give rise to disputes, a DB may not pass the 

cost-benefit test.

Where a DB is used throughout a project, the costs 

include: (i) a fixed retainer for each DB member (usually 

three members) to ensure availability; (ii) fees to DB 

members for site visits, with reimbursement of travel 

expenses; (iii) fees to DB members for other duties 

including reviewing documents and correspondence, 

attending and conducting hearings, and writing 

recommendations; and (iv) indirect internal expenses 

incurred by each party for tasks including preparation for 

DB meetings, maintaining documentation and ongoing 

correspondence between the parties and the board.
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A rule of thumb base cost price for a DB is between 

0.1-0.2 percent per year of the total project cost. For a 

$100m project, the use of a DB would therefore cost 

between $100,000 and $200,000. By contrast, it is 

highly likely that the total costs of a major arbitration 

in a large project would grossly exceed this amount. 

This is because such costs would include fees to legal 

counsel, experts and arbitrators. Add to this the indirect 

costs of an arbitration – lost management time and 

productivity costs – and it clearly becomes a far more 

expensive process.

In this way, DBs should be viewed as a type of 

insurance policy against disputes. Their costs should 

not be compared against arbitration and litigation as a 

simple comparative dollar figure for the cost of dispute 

resolution in any given project. Rather, their value lies in 

the arbitration or litigation costs that they circumvent 

by avoiding disputes in the first place. Seen in this light, 

DBs can provide a very effective safeguard against 

disputes that is well worth the initial outlay when used 

in projects that are complex or high risk. For maximum 

cost-effectiveness, it is advisable that a three person 

DB be used where the contract value exceeds $75m, 

whereas a one person DB can be effective for projects 

valued between $10m and $100m (Finlay 2011).

Despite prevailing views in the past which have 

tended to regard DBs as a tool only for big projects, 

DBs have been gaining strong popularity in smaller 

projects. For example, during 2001-2006 over half of 

the total DBs used were in projects valued at less than 

$20m, compared to less than a third between 1975-

1990 (Peck and Dallard 2007, p 22). Evidently, DBs are 

increasingly being accepted as a viable option for 

projects across a range of contract values.

Conclusion

DBs and their several variations have a valuable role to 

play in the minimisation of dispute costs, both in the 

construction industry and more broadly. While DBs do 

not yet enjoy universal acceptance, they are a useful 

tool in the inventory of any party seeking to improve 

outcomes in the projects they undertake. Their obvious 

benefits merit a genuine consideration by parties 

contemplating dispute resolution options. Increased 

industry-wide familiarity with new and innovative DB 

solutions should thus be encouraged.

Doug Jones AO is a partner at Clayton Utz.
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MANAGING BUSINESS DISPUTES
IN THE US
John D. Roesser

CD: Do you see an increase in the use of alternative 

dispute resolution in the US? Are you seeing any 

recurring themes?

Roesser: I have always believed that the United States 

has been a bit behind other regions – particularly 

the UK and continental Europe – when it comes to 

alternative dispute resolution, specifically international 

arbitration. But now, I think the US has caught up. 

Across industries, we now see a preference for the 

use of ADR, including both mediation and arbitration. 

Recent studies demonstrate that together, mediation 

and arbitration edge out court litigation as the 

preferred method for resolving disputes for almost all 

industries. The financial services industry traditionally, 

has not preferred arbitration and mediation. But this 

too is starting to change. I am not sure if the change is 

a result of the global recession, the increased scrutiny 

of financial services institutions ever since 2008, or the 

ever-increasing fact of cross-border transactions, but it 

is becoming clear that financial services institutions are 

beginning to appreciate the benefits of ADR.

CD: What concerns do clients have about the use of 

arbitration?

Roesser: There are definite recurring themes in the 

concerns that clients have with arbitration. First, clients 

often worry that rather than coming to a ‘reasoned 

decision,’ on the merits of the case, arbitrators will 

instead ‘split the baby’, leaving both parties dissatisfied 

with the outcome. In my experience, this has not been 

a problem; it is, however, definitely a concern that 

clients have. Second, clients worry that arbitration is 

not really any quicker or less expensive than litigation, 

despite it being a proven benefit of the process. There 

is some merit to this concern, but I think with a good 

arbitration clause, and proper management, arbitration 

will provide a quicker and less expensive resolution, 

regardless of the complexity and sophistication of the 
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dispute. Third, clients worry about losing the benefits of 

in-court litigation, including access to broad discovery 

measures and the ability to appeal. But often, it is not 

a decision between domestic litigation and domestic 

arbitration. Instead, clients are considering whether 

to arbitrate or litigate in a foreign country that does 

not have the same due process protections that we 

have in this country. In that situation, the benefits of 

arbitration – evening the playing field, a certain level 

of predictability with familiar arbitration rules, and 

ensuring that one party does not have a home court 

advantage – are clear.

CD: What is your advice to companies on 

implementing an effective dispute resolution 

strategy to deal with conflict, taking in the pros 

and cons of in-court versus out-of-court methods?

Roesser: For companies that regularly enter into 

cross-border transactions, the benefits of arbitration 

are unmistakable: avoiding the uncertainty of 

unfamiliar national courts of the counterparty and 

providing a measure of certainty and predictability. 

Such companies should put together best practices 

for developing tailored arbitration clauses, including 

drafting model arbitration clauses, determining what 

arbitral institution’s rules fit best with the company’s 

objectives, options that will take into account different-

sized disputes and differing levels of complexity. And 

most importantly, such companies should involve 

international arbitration counsel at the drafting stage. 

Companies should also consider whether there are 

situations where domestic transactions would benefit 

from arbitration. For example, disputes that would 

benefit from confidentiality, or disputes that would 

benefit from an arbitrator with specific knowledge and 

expertise. In such situations, companies should put 

together a similar set of best practices. One question 

that this raises – and there are number of opinions on 

this – is how detailed your arbitration clause should be. 

As arbitration is a matter of contract, parties can agree 

to almost anything. The ICC, the ICDR and other arbitral 

institutions offer simple standard arbitration clauses to 

be input into contracts. Often, these clauses are only 

one or two lines and leave a number of issues open. 

Many practitioners believe this is the best way to go 

because it leaves the parties with maximum flexibility 

once the dispute arises. Their logic is that, until you 

know what the dispute will be and what side of the 

dispute you are on, you don’t know whether you want, 

for example, limited disclosure or expansive disclosure. 

I believe, however, that certain key provisions should 

be included. At a minimum, the clause should provide: 

that any and all disputes will be resolved through 

arbitration; the applicable rules, such as the ICC Rules; 

the controlling law of the arbitration; the language 

of the arbitration; where the arbitration will take 

place; and finally, how many arbitrators there will 

be. This provides a level of certainty and avoids time 

consuming disputes at the outset of an arbitration – 

saving time and money. A more controversial question 

is whether the issue of disclosure should be addressed 

in the clause. I think it should. I prefer to add a provision 

to arbitration clauses stating that the International 

Bar Association’s Rules on the Taking of Evidence 

will govern discovery if a dispute should arise. Those 

who think they are preserving flexibility are instead 

handing the decision to the arbitrators. And in reality, 
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disclosure in arbitration often looks like the disclosure 

that would occur under the IBA Rules. So, including 

the rules in the clause saves the parties from the back 

and forth of sorting out the issue at the outset of an 

arbitration. Companies should also familiarise in-house 

counsel with the benefits of mediation and the ability 

to identify cases that may be ripe for mediation. Not all 

cases are ripe for mediation, and not all cases are ripe 

for mediation at every stage of the case. It is important 

to know which cases may benefit from mediation and 

when. A newer development, and one that I am not 

too keen on, is the increasing popularity of so-called 

‘med-arb’ clauses. Such clauses require parties to 

mediate their dispute before a party can commence an 

arbitration. Although there may be the rare case that 

will benefit from such a clause, I think, in most cases, 

such clauses will unnecessarily increase the costs and 

lengthen the duration of the dispute. Mediation is a 

wonderful mechanism for resolving disputes, but it 

is not always appropriate and does not always work. 

And, in my experience, mediation works best once 

the parties have had a chance to get a sense of the 

other party’s arguments and concerns. For example, 

I have found that mediation usually works best once 

fact discovery in litigation has closed, or at least after a 

substantial portion of discovery has been completed. 

Certainly, it is unlikely that the parties will have a 

sufficient understanding of their opponents’ positions 

before an arbitration has commenced to make 

mediation worthwhile. Whether they are considering 

arbitration or mediation, however, companies should 

consult with experienced dispute resolution counsel 

when the formative contract is being drafted to ensure 

their goals of dispute resolution are satisfied.

CD: What alternative dispute resolution (ADR) 

options are available to companies in the US?

Roesser: The full panoply of dispute resolution options 

is available and encouraged in the United States. 

Pursuant to the Federal Arbitration Act, arbitration is 

a highly encouraged method of dispute resolution. 

Mediation also is becoming increasingly popular, with 

many courts requiring parties to consider it at one 

stage or another. Arbitration, however, is the more 

prevalent and popular option.

CD: What advice can you offer to parties on 

managing the cost of arbitrating? In particular, 

how can parties control the amount of discovery in 

cases? 

Roesser: The best place for parties to start when 

considering how to manage the costs of arbitrating is 

to get an experienced arbitration lawyer involved when 

putting together any type of transactional document. 

A dispute resolution clause suited to the nature of the 

transaction and the parties will go a long way towards 

a more efficient dispute resolution process, once 

disputes arise. I am a big fan of including the IBA Rules 

on the Taking of Evidence in arbitration clauses. Doing 

so ensures that the parties will rely on the streamlined 

and simplified disclosure mechanisms provided 

in the rules, rather than having one party arguing 

for broad discovery and the other seeking minimal 

disclosure. This is a disputed point, but most would 

agree that the scope of the IBA Rules is acceptable 

to a wide spectrum of practitioners and having the 

issue decided before the dispute arises ensure that 

the parties forego the back and forth at the outset of 

MANAGING DISPUTES



www.financierworldwide.com |  111www.financierworldwide.com |  111

LIT IGATION & ALTERNATIVE DISPUTE RESOLUTIONCO M P E N D I U M  2015

the arbitration over what the scope of disclosure will 

be. I also think it is important to: select experienced 

arbitrators and hold a conference very early on setting 

forth the procedural steps required for resolution of the 

disputed issues; limit the size and number of written 

submissions; consider the use of teleconferences and 

video conferences; do away with the need for courtesy 

hard copies by agreeing to electronic service and 

production; consider agreeing to realistic timing for 

a tribunal to render an award and the length of the 

award; and finally, build a provision into the formative 

contract requiring the losing party to pay the prevailing 

party’s attorneys’ fees.

CD: How would you describe arbitration facilities 

and processes in the US? Are there any obstacles 

or challenges to the US arbitration process that 

companies should bear in mind?

Roesser: The United States in general, and New 

York in particular, is a great place to arbitrate. The 

long established policy in this country in favour of 

arbitration, as expressed in the Federal Arbitration 

Act, forms the basis for the manner in which courts 

approach arbitration agreements and disputes over 
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arbitrability. The FAA provides for contractually based 

compulsory and binding arbitration, resulting in an 

arbitration award entered by an arbitrator or arbitral 

tribunal, which is not appealable on substantive 

grounds in US courts. Any doubts about whether 

an arbitration clause covers the issue in dispute are 

decided presumptively in favour of arbitration. Once 

an award is entered by an arbitrator or arbitral panel, 

it can be confirmed in a US court, after which it 

becomes an enforceable judgment. New York courts, 

in particular, consistently enforce awards and they 

narrowly construe the grounds for non-recognition 

of arbitral awards under both domestic law and as set 

forth in the New York Convention on the recognition 

and enforcement of awards. Unfortunately, and 

unfairly, the US is often blamed for trying to turn 

international arbitration into something that more 

closely resembles US style litigation. It is believed, 

with some, but not much, merit, that Americans can 

be blamed for the increasing costs of international 

arbitration because our discovery is more expansive 

and expensive than civil law jurisdictions and because 

American arbitrators and American arbitration counsel 

expect the same level of discovery as afforded in US 

courts. This oft-spoken assumption turns out to be 

false. Recent studies have shown that arbitrating in 

the US is no more expensive than arbitrating in other 

major arbitration venues. In fact, neither New York 

nor any other US city was listed as one of the most 

expensive places to arbitrate. Moreover, in a number of 

challenges, US courts have refused to vacate arbitration 

awards because the arbitrator or the arbitral tribunal 

chose to limit, or refused to permit, certain discovery. 

Another benefit to arbitrating in New York is the 

fantastic new international arbitration centre – the New 

York International Arbitration Center (NYIAC) – that 

recently opened. NYIAC is a fantastic full-service facility 

in the heart of midtown Manhattan. Finally, the ICC has 

opened a Secretariat in New York, so parties choosing 

New York as the seat of their arbitration can now have 

ICC counsel in New York managing their cases.

CD: What measures have been implemented 

or suggested by the US government or arbitral 

organisations to make dispute resolution more 

efficient? In your opinion, is there scope for further 

improvement?

Roesser: As far as the US government goes, the FAA 

and its presumptions in favour of arbitration provide 

a strong statement in favour of arbitration. Similarly, 

US courts apply this same presumption and will not 

tolerate a party who seeks to avoid an arbitration 

clause by filing a lawsuit over issues that are the subject 

of arbitration. In that situation, US courts will stay the 

case in favour of arbitration to ensure that the court is 

not infringing upon the jurisdiction of the arbitrators. 

This is a well-accepted principle in the US and provides 

parties with the certainty that their chosen alternative 

dispute resolution mechanism will be enforced. As far 

as court management of litigation in aid of arbitration 

or relating to the enforcement of awards, the NYIAC 

recently embarked on a program to work with New 

York judges to provide them with information relating 

to principles of international arbitration. While we 

have the most experienced judges in the world 

when it comes to complex commercial disputes, not 

all of them have come across litigation relating to 
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international arbitration. As for arbitral organisations, 

I believe the revisions recently made to the ICC rules 

went a long way to try to rein in arbitration both in cost 

and duration.

CD: What practical issues need to be dealt with 

when undertaking complex international, multi-

jurisdictional disputes in the US? Are such cases 

traditionally problematic, or are there mechanisms 

in place to ease the process?

Roesser: The United States is a hub of international 

commerce. As such, it is no stranger to complex 

international or multi-jurisdictional disputes. New York 

has one of the best and most-developed commercial 

law systems in the world and some of the most 

experienced judges, in large part because New York 

is one of the leading financial centres of the world. 

Moreover, the US is a party to the essential Hague 

Conventions addressing service and discovery, as well 

as the, New York, and Panama Conventions, addressing 

the enforcement of arbitral awards.

CD: In your experience, what legal and contractual 

considerations should companies make to address 

the possibility of encountering future disputes in 

their commercial activities?

Roesser: Parties who are on the verge of 

consummating a transaction have little interest in 

considering what would happen if things went wrong. 

However, it is essential that they do so to avoid many 

time-consuming and expensive pitfalls that result 

from ignoring it. Too often, when I am called in after a 

dispute has arisen, I wonder why more attention wasn’t 

paid to the dispute resolution clause. Often times, 

when I am called in to opine on a dispute resolution 

clause in a contract, it is just before it is going to close; 

we are always a last-minute thought, if we are thought 

of at all in the process. But an experienced international 

arbitration counsel, who is aware of the client’s goals, 

limitations, appetites for disputes and concerns, can 

craft a dispute resolution clause that will best suit 

the needs of the client and avoid many of the pitfalls 

that can arise. So, always consult an experienced 

international arbitration lawyer when drafting 

contracts, particularly cross-border transactional 

documents.

CD: Any trends on the horizon?

Roesser: I think the issue that is getting a lot of play 

right now is third-party funding. This is an issue not 

only in ADR, but also for traditional litigation. It is 

uncertain how this will play out in the context of ADR, 

but time and task forces will tell. And speaking of task 

forces, I am currently working on a joint ICCA/Queen 

Mary task force on third-party funding.

John D. Roesser is a partner in Alston & Bird LLP’s 

Litigation & Trial Practice Group
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BEFORE MIDNIGHT –  
PRACTICAL APPROACHES TO 
DISPUTE RESOLUTION CLAUSES
Richard Summerfield

FIRST PUBLISHED IN OCTOBER 2014

In today’s business climate, a difficulty or disagreement 

between parties can quickly escalate, evolving into 

a full-blown commercial dispute. These disputes can 

often be expensive, extremely time consuming for 

all parties involved, and catastrophic to the parties’ 

working relationship. 

Accordingly, it is vital that companies, particularly 

those embarking upon mergers and acquisitions or 

joint ventures, pay close attention to the definition 

and signing of robust and comprehensive dispute 

resolution clauses as early as possible. Dispute 

resolution clauses can provide crucial protection to a 

firm’s interests in the event that any deal eventually 

turns sour.

Unfortunately, despite their importance, dispute 

clauses are often treated as a mere formality at best, 

and an afterthought at worst. Following months of 

negotiation, exhausted and exasperated parties and 

their legal teams often fail to include a comprehensive 

dispute resolution clause, opting instead to insert a 

generic ‘boilerplate’ agreement at the last minute. 

Important details which could prove vital to the 

resolution of any potential dispute are inexplicably 

overlooked by these broad agreements. Key features 

such as whether a potential dispute will be decided 

by a panel of arbitrators or a judge, the location of any 

future hearing, and how long any dispute will take to 

be resolved, are passed over by boilerplate agreements. 

However, these issues and others, could, and should, 

be clarified during the course of drafting a bespoke 

dispute resolution clause. Ideally, firms should be 

able to utilise appropriate dispute resolution clauses, 

including governing law, to settle any issues which 

may arise. As such, particular attention should be paid 

to the terms and conditions of the dispute resolution 

clause.
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Important details are often missed. In many respects, 

it seems inconceivable that firms which embark upon 

multi-million dollar M&A transactions and carry out 

robust due diligence procedures across a number of 

different levels of a business could overlook something 

as pivotal in today’s business environment as dispute 

resolution. Yet, it is a regular occurrence. Dispute 

resolution clauses have a profound impact on how 

disputes between parties will be settled. Arguably, 

they are the most important clause in any commercial 

contract, serving as they do to settle conflict or 

controversy arising during the implementation of 

the parties’ contractual agreement. As such, it is vital 

that the relevant parties and their legal teams treat 

dispute resolution with the gravity that it deserves. 

Firms involved in an M&A transaction would not pass 

over the opportunity to carry out robust financial or IT 

related due diligence; dispute resolution clauses should 

be treated with the same importance.

In lieu of customised dispute resolution clauses, 

many firms opt for last gasp insertions, often referred 

to as ‘midnight clauses’. These midnight clauses are 

invariably not fit for purpose, despite the vital role they 

may play in any potential disputes. Quite often when 

drawing up contracts, firms do not consider the long 

term implications of progressing without a tailor made 

dispute resolution clause in place. They opt instead for 

a basic boilerplate agreement with standard wording 

deprived of meaning, relevance or context. Reliance 

on boilerplate agreements is all the more unusual 

given that there a number of suggested, customisable 

draft resolution clauses in circulation. Organisations 

such as the International Bar Association often publish 

guidelines containing advice for parties and workable, 

model clauses. Many of the major international 

arbitration institutions propose simple model clauses 

which can be adopted for use in contracts.

Unfortunately, disputes are part of the fabric of 

business; as such, companies should be prepared 

for the worst. In the post financial crisis world, where 

growth can be hard to come by, there are significant 

financial implications for companies embarking on 

commercial partnerships. Having a properly considered 

and well drafted dispute resolution clause in place 

can save time and cost. Parties will not be required to 

quibble over the jurisdiction and type of resolution 

method required, as these details will have been ironed 

out at the onset of the agreement. Instead, parties in 

dispute will be able to settle their conflict more quickly, 

and move on. With this in mind, how should firms 

approach the drafting of a dispute resolution clause?

Dispute clauses should be clearly drafted and 

unambiguous. Further, they should be tailored to fit 

the needs of all parties involved. Accordingly, when 

drafting a clause there are a number of factors which 

should be taken into consideration, including the 

nature of the parties’ relationship, the subject matter of 

the contract, the place of performance of the contract, 

and any other considerations material to the parties’ 

needs. These factors should be determined as early as 

possible.

The different types of dispute resolution available 

to parties should be a major consideration when 

drafting an agreement. At the onset of negotiations, 

the parties should first decide upon the forum for 
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the resolution of any potential dispute. The question 

of whether the issue should be dealt with through 

litigation or arbitration is one of the most important 

questions when drafting a dispute resolution clause. 

Although there are several options available to parties, 

this is likely to be the starting point. In recent years, 

the choice has become harder due to the increasing 

convergence between the two practices. In terms of 

cost and duration of proceedings, where arbitration 

previously had a considerable advantage, that may 

no longer be the case; the cost of pursuing arbitration 

has spiralled. Despite the similarities between the 

two, however, there are still definite pros and cons 

associated with each approach which must be taken 

into consideration.

Another key element of a dispute resolution clause 

relates to its enforceability. As a general rule, arbitral 

awards are easier to enforce internationally and so 

may be more beneficial to multinationals drafting a 

resolution clause. Arbitral awards from established, 

reputable seats such as New York and London may 

be easier to enforce than decisions from newer, 

less recognisable seats. However, regardless of the 

seat’s location, it is undeniable that there has been a 

dramatic upswing in the number of cases referred to 

arbitral institutions over the last decade or so. 

A number of other factors also come into play. 

Jurisdiction clauses should be included where the 

parties have indicated that they want all disputes 

arising under their agreement to be determined by 

a particular national court or courts. In the event of a 

dispute, any party expressly submitting to the courts of 

a particular jurisdiction will find it very difficult to argue 

that those courts are not the appropriate forum.

Furthermore, the parties must establish whether a 

jurisdiction clause is intended to be exclusive or non-

exclusive. By opting for an exclusive clause, where 

the parties submit to the exclusive jurisdiction of one 

particular court, they are offered certainty and greater 

protection against proceedings being commenced 

in a different court. Conversely, parties that opt for 

non-exclusive jurisdiction clauses are granted a greater 

degree of flexibility in their agreement. 

The scope of the clause must also be clearly defined 

as early as possible. A great number of disputes 

could stem from a modern business transaction, so 

it is important that parties determine which types of 

dispute can be resolved by a particular court or dispute 

clause. Disagreements regarding the scope of a clause 

could be extremely detrimental to the resolution 

process.

When creating a dispute resolution clause it is 

imperative that companies are able to draw upon 

the know-how of an adviser who is experienced and 

knowledgeable about both the parties involved in 

the deal, as well as the deal itself. Knowledge of any 

previous commercial agreements between the parties 

is also preferable. Such information can be used to 

craft a unique clause to benefit the parties, rather 

than simply relying on a the generic terminology of a 

boilerplate agreement.

During the drafting process the parties involved should 

also establish who can act as a representative of the 
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firm and whether they have the authority to settle 

any dispute on the firm’s behalf. It would be hugely 

damaging to the dispute resolution process, as well 

as unnecessarily time consuming, to reach a point in 

negotiations where a conclusion could be reached, 

only for the representative at the hearing to lack the 

authority to sign off on a crucial decision relating to 

the dispute. Parties with the authority to settle should 

be agreed upon at an early stage, and updated when 

applicable.

If the parties opt for an arbitral hearing they should 

be happy for proceedings to take place in a neutral 

location. To ensure that the location of the hearing 

does not become a point of contention in the long 

run, it should be clearly stated in the agreement. 

Although issues such as the inclusion of the arbitral 

location may seem obvious, it is precisely those types 

of omissions that arise when parties scramble to draw 

up a ‘midnight clause’.

A more informal but no less useful means of dispute 

resolution is the multi-tiered or ‘waterfall’ resolution 

clause. Parties should give genuine consideration 

to this types of resolution clause, although they 

have met resistance from judges in UK courts who 

have repeatedly stated that the preliminary steps 

are unenforceable. However, a recent decision by 

the English commercial court in the case of Emirates 

Trading Agency LLC v Prime Mineral Exports Private 

Limited has provided multi-tiered clauses with a new 

sense of validity. More flexible than other dispute 

resolution methods, multi-tiered agreements can 

provide parties with a number challenges as well as 

advantages. A typical waterfall clause will see the 

parties agree that before moving on to a more formal 

procedure, such as litigation or arbitration, they must 

first embark on a form of negotiation or mediation. 

Should this initial phase fail, then, as per the waterfall 

clause, the parties are able to enter into litigation or 

arbitration proceedings. Multi-tiered clauses can serve 

to reduce both time and cost as well as help the parties 

to maintain a cordial working relationship throughout 

the process. This is achieved by encouraging them to 

use consensual means of settling their dispute.

Although waterfall clauses can have a positive impact, 

their terms must be correctly drafted. An omission 

or oversight can have a costly and time consuming 

effect on resolving a dispute, and may lead to its own 

side dispute about the processes and enforceability 

of the clause itself. Due to these pitfalls, parties must 

evaluate their agreements on a case by case basis in 

“Given the large number of variables involved in dispute 

resolution, firms should arrange a well drafted resolution 

clause to protect their interests as early as possible in the 

negotiations.” 
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order to determine whether a waterfall clause may 

be appropriate in the event of a dispute. For some 

parties, a multi-tiered clause can provide much needed 

security to an agreement.

Understandably, for many companies entering a new 

venture with a partner, dispute resolution is the last 

thing on executives’ minds. Yet, thanks to the complex 

nature of modern business, conflicts can easily surface. 

As a result, ensuring that a suitable dispute resolution 

clause is in place at the onset of a venture should not 

be overlooked. Given the large number of variables 

involved in dispute resolution, firms should arrange a 

well drafted resolution clause to protect their interests 

as early as possible in the negotiations. The clause 

should address the particular needs of the parties 

involved and reflect the nature of the agreement. By 

failing to tailor clauses accordingly, companies can 

expose themselves to the unwanted and unnecessary 

delay, expense and inconvenience associated with 

traditional lawsuits. Though they are often overlooked, 

dispute resolution clauses are vital, and drafting one is 

the first step toward efficiently settling a dispute. 
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MULTI-TIERED  
DISPUTE RESOLUTION CLAUSES
David Waldron and Richard Ellison

Following the recent decision in Emirates Trading 

Agency LLC v Prime Mineral Exports Private Limited [2014] 

EWHC 2104 (Comm), the longstanding position under 

English law regarding the enforceability of multi-

tiered dispute resolution clauses (commonly known 

as escalation clauses) has been brought into question. 

Mr Justice Teare held that a clause that provided for 

friendly discussions was a “condition precedent to 

the right to refer a claim to arbitration”. Subsequently, 

he distinguished it from an agreement to agree, and 

suggested that such a provision held enough certainty 

to be enforced. 

Generally, escalation clauses allow parties to 

stipulate that they shall enter into staggered dispute 

resolution proceedings. Typically, a more informal 

type of alternative dispute resolution (ADR) such 

as negotiation or mediation is specified as a first 

stage. The parties to the contract are only, in theory, 

permitted to commence arbitration or litigation once 

this first stage has been completed.

Why use escalation clauses?

Parties frequently use escalation clauses due to a 

desire to avoid formal proceedings in the interest of 

maintaining a working business relationship. The intent 

is that escalation clauses will encourage both parties to 

work amicably towards resolving their differences, and 

thereby avoid the cost and antagonism that may result 

from court or arbitral proceedings. 

Preliminary discussions or mediation can also provide 

the parties with time to assess the strength of their 

case and their available options, and calculate the most 

cost-effective route of proceeding. If at fault, it may 

also give a party time to rectify the issue, and possibly 

prevent early termination of a contract. 

In Emirates Trading Agency, Mr Justice Teare confirmed 

what he saw as the benefits of this approach: “There 

FIRST PUBLISHED IN OCTOBER 2014 



LIT IGATION & ALTERNATIVE DISPUTE RESOLUTIONCO M P E N D I U M  2015

is obvious commercial sense in such a dispute 

resolution clause. Arbitration can be expensive and 

time consuming. It is far better if it can be avoided 

by friendly discussions to resolve a claim...a claimant 

who is eager to commence arbitration must have 

the opportunity to consider such proposals as might 

emerge from a discussion of his claim for a period...

before he may commence arbitration.”

Furthermore, escalation clauses not only increase 

the ADR options available to the parties to a dispute, 

but also allow a party that wishes to negotiate the 

opportunity to do so without compromising their 

position or giving the impression of weakness. 

Position prior to Emirates Trading Agency

Legal contracts are normally set out with the intention 

of providing certainty, and those drafting them should 

aim for as much precision as possible. With this in mind, 

the English courts have traditionally refused to enforce 

escalation clauses that are either unclear or open-

ended.
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In the House of Lords’ decision in Walford v Miles 

[1992] 2 A.C. 128, Lord Ackner held that the position 

of the English courts was that an agreement to 

negotiate which lacked any detail as to the negotiation 

procedure to be followed was, like an agreement to 

agree, unenforceable, “simply because it lacks the 

necessary certainty”. Whilst this view was slightly 

softened by the decision in Cable & Wireless plc v IBM 

United Kingdom Limited [2002] C.L.C. 1319, in which 

an agreement to resolve a dispute by ADR using a 

procedure recommended by the Centre for Dispute 

Resolution was found to be sufficiently certain to be 

enforceable, Lord Ackner’s view generally remained 

dominant. 

The requirement for certainty regarding the parties’ 

rights and obligations in escalation clauses was 

reaffirmed in Sulamerica Cia Nacional de Seguros SA 

v Enesa Engenharia S.A. [2012] 2 C.L.C. 216, where 

Lord Justice Moore-Bick held that if “mediation is 

not defined with sufficient certainty, the conditions 

cannot constitute a legally effective precondition to 

arbitration”. The English High Court further reinforced 

this position in Tang Chung Wah (Aka Alan Tang) and 

anor v Grant Thornton International Limited and ors 

[2012] EWHC 3198 (Ch), where an escalation clause 

containing reasonably detailed mandatory negotiation 

provisions was nevertheless held to be unenforceable. 

Following Emirates Trading Agency

As stated above, in July 2014 the decision in Emirates 

Trading Agency had what would appear at first 

glance to be a profound impact on the enforceability 

of escalation clauses. Mr Justice Teare held that 

a clause stating that “the Parties shall first seek to 

resolve the dispute or claim by friendly discussion” 

was enforceable, and meant that the parties had to 

have “fair, honest and genuine discussions aimed at 

resolving a dispute” prior to commencing arbitration. 

This decision was, in our view, surprising for a number 

of reasons. In particular, Mr Justice Teare relied in 

reaching his decision on foreign case law (including 

Australian and Singaporean authorities), as well as the 

approach of recent ICSID tribunals. He was persuaded 

by claimant’s counsel to move away from the settled 

English law principles (set out above) and, most 

notably, to disregard a decision of a higher court in 

Walford v Miles [1992] 2 A.C. 128.

This decision may well lead to further litigation, as 

parties seek to enforce clauses that would previously 

have been regarded as unenforceable. There is now 

a great deal less certainty as to the level of detail 

required for an escalation clause to be enforceable. 

What does this mean in practice?

As a starting point, the parties to a contract should 

consider whether an escalation clause is, in fact, 

necessary. The reality is that, if either party does not 

wish to enter into good faith negotiations, there is little 

to be gained by attempting to force them to do so. 

Conversely, if both parties do wish to negotiate at the 

time a dispute arises, they are always free to do so – 

and, for as long as both parties feel these negotiations 

are worthwhile, they are unlikely to commence formal 

proceedings.
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Escalation clauses are generally more relevant 

where arbitration is the ultimate dispute resolution 

mechanism, since the English courts have a wide 

range of powers to enforce pre-action negotiation and 

mediation prior to the commencement of formal court 

proceedings, and the trend in recent years has been for 

these powers to be used to an increasingly large extent. 

Commencing arbitration proceedings, on the other 

hand, generally requires nothing more than the filing of 

a request for arbitration with the relevant arbitral body. 

If the parties to an arbitration agreement feel that, for 

whatever reason, an escalation clause is desirable, the 

simplest way to ensure this clause is enforceable is by 

the use of a supervised mediation procedure.

The major arbitral institutions almost all offer 

supervised mediation procedures with detailed 

rules, and a clause providing for mediation under the 

auspices of one of these bodies will be enforced by 

the English courts and should also be upheld by an 

arbitral tribunal. Another reason to consider mediation 

rather than simple negotiation is that a neutral party, 

with experience in resolving commercial disputes, 

will oversee the mediation process; in our experience, 

even the most apparently intractable disputes are 

often capable of being resolved to the satisfaction 

of both parties under the supervision of a skilled 

mediator. It should, however, be borne in mind that – if 

unsuccessful – mediation can add further cost, delay 

and wasted management time to a dispute.

If compulsory negotiation (despite the legal 

uncertainty this creates) is nevertheless the desired 

option, the parties should ensure that they set out 

as clearly as possible the steps that are to be taken. 

Most notably, the agreement should specify the 

individuals (by reference to their job title) who are to 

be involved, the timeframe for negotiations, and the 

consequences of an impossibility to commence the 

negotiation process for any reason. A stipulation that 

a third party is to be involved in negotiations may 

also assist in persuading a tribunal that a mandatory 

negotiation provision is enforceable. The parties should 

nevertheless be aware of the real risk of challenges to 

the jurisdiction of a tribunal, and subsequently to the 

enforceability of an arbitral award, that results from 

mandatory negotiation provisions

As a final, more technical, point, provisions should 

always be included alongside escalation clauses to 

ensure that mediation or negotiation does not cause 

a limitation period to expire, and thus remove any 

possibility for a party to make a substantive claim.

It will be apparent from the above that compulsory 

negotiation is an extremely blunt instrument with 

which to attempt to resolve a dispute. Parties 

negotiating commercial contracts can sometimes be 

reluctant to envisage a situation where the business 

relationship they are creating or maintaining should 

break down. However – albeit unfortunately – it is 

generally more realistic to assume that the worst will 

happen, and to take that as a starting point when 

considering how best to resolve any disputes that do 

ultimately arise.

David Waldron is a partner and Richard Ellison is an 

associate at Morgan, Lewis & Bockius LLP.
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EVALUATING DAMAGES
Christopher Jackman and Russell L. Lamb

CD: In your experience, what are the key challenges 

to successfully evaluating the value of damages in 

relation to a commercial dispute?

Jackman: One of the most challenging aspects of 

the evaluation of damages is obtaining complete and 

reliable data and information to be used as inputs into 

a damages analysis. In the event such information is 

unavailable through discovery, a damages expert must 

oftentimes devote significant time and resources into 

finding said information elsewhere, such as the public 

domain. Should this information not be available 

elsewhere, the damages expert must then seek to 

obtain reasonable and reliable proxy information. This 

process can not only drive up the cost of an expert’s 

services, but depending on the quality of information 

available to the expert, it can also negatively impact 

the reliability and accuracy of his or her measurement 

of damages.

Lamb: To build on this, I would stress that the 

condition the data are in when they are produced 

to the expert can impact the process of evaluating 

damages. For example, I recently worked on a case 

dealing with real estate brokerage commission rates 

where the produced datasets contained many different 

fields that appeared to contain commission rate data, 

yet there was no clear indication as to which of the 

fields was the appropriate one to use for our analysis, 

as no clarifying information was otherwise available. 

In this instance, had these commission fields been 

clearly identified in the data, we could have selected 

the correct one and continued on with our analysis. 

However, given the uncertainty we faced, we had to 

undertake an extensive comparative analysis of these 

data to determine which were the appropriate to 

use before we could continue on with our damages 

analysis.

CD: How important is it for parties considering 
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whether to pursue a commercial dispute to 

thoroughly assess the potential damages involved? 

How regularly do parties rush into proceedings 

without fully understanding this issue?

Jackman: I would say that for any party pursuing 

a commercial dispute with the intention of being 

awarded damages, it would be a good idea to 

not only ascertain a preliminary understanding of 

the magnitude of potential damages, but also the 

likelihood said party will prevail on its claim. Pursuing 

a commercial dispute can be a costly and resource-

intensive proposition. As such, parties will want to 

understand whether or not potential damages are 

high enough to not only cover all monetary costs of 

pursuing such a claim, but also the opportunity costs 

of doing so.

Lamb: In my experience, parties don’t typically 

rush into corporate disputes without first gaining a 

preliminary understanding of potential damages at 

issue in the matter. Clients often contact me or my staff 

to conduct preliminary market and damages analyses 

to help their clients better understand this issue before 

a lawsuit is filed. By the time a lawsuit is filed and I 

have been retained as damages expert, parties that 

are being represented by my clients typically have a 

solid understanding of this issue and, based on this 

understanding, have chosen to proceed with pursuing 

their dispute. 

CD: Given the financial complexities of a typical 

claim, is it advisable that parties enlist the aid of a 

damages expert? What advice can you give to firms 

on selecting and engaging an expert?

Jackman: It’s no secret that, depending on the type 

and scope of a given dispute, legal fees incurred 

via corporate disputes can be quite expensive. 

Additionally, parties might be surprised to find that, 

after an independent analysis of a company and the 

market it operates in, a measurement of damages 

that they suffered as a result of an alleged misconduct 

could be lower than they had anticipated. In these 

situations, when factoring the legal fees associated 

with pursuing a given claim, they might determine 

that pursuing such a claim may not be financially 

prudent. As such, if a party had any uncertainty as to 

the economics associated with pursuing a claim, a 

wise first step would be to engage an expert to aid in 

achieving a better understanding of their prospects.

Lamb: When selecting and engaging an expert, parties 

should seek an expert with a proven track record in 

disputes similar to the one they are facing. A good first 

“One of the biggest challenges an expert faces in evaluating 

damages is when the data produced in the matter is 

incomplete or otherwise unreliable in one way or another.” 
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step would be to ask for recommendations from legal 

contacts who deal in the same type of dispute as the 

one you’re currently involved, or industry colleagues 

who have successfully engaged in a similar dispute. 

Additionally, you could search for recent court rulings 

dealing with similar issues as the ones you’re facing to 

see if they cited a certain expert’s analysis favourably in 

making their decision.

CD: How does the role of the damages expert differ 

in litigation compared to arbitration or mediation, 

for example? How might the damages expert assist 

counsel in preparing a case for trial, arbitration or 

mediation?

Lamb: The role of the damages expert is not materially 

different in a litigation, arbitration or mediation setting. 

The role of an expert hired by the plaintiffs is two-fold. 

First, an expert determines the amount of damages 

– if any – suffered by the injured party using sound 

economic principles and a scientific approach. This 

includes determining if there are damages resulting 

from a defendant’s prior actions or if injunctive relief 

is necessary to prevent future damages. Second, an 

expert must also be able to clearly explain to the judge, 

jury, arbitration panel or mediator why it is that there 

are damages. Arbitration and mediation share these 

basic requirements with litigation. 

Jackman: The burden that a plaintiffs’ expert faces in 

evaluating damages is a high one. Experts hired by 

the defendants do not share this same high burden. 

Rather, a defendant’s expert need only demonstrate 

that a plaintiff’s expert has not met this burden – that 

is, that a plaintiff’s expert has demonstrated no sound 

or reliable analysis for determining the existence and 

magnitude of damages. As such, a defendant’s expert’s 

analysis will focus on determining if there are problems 

or concerns associated with the damages analysis 

conducted by a plaintiff’s expert. Similar to a plaintiff’s 

expert, however, a defendant’s expert’s approach 

will not differ depending on whether the dispute is 

being heard by a judge and jury, arbitration panel 

or mediator. While the expert’s audience is different, 

neither his or her assignment, nor approach, differs 

across these settings.

CD: Can you discuss the methods and strategies 

experts employ to establish the value of damages 

in a timely and cost effective fashion?

Jackman: Each case is going to present a unique set 

of facts and allegations, as well as varying degrees of 

available data and information for use as inputs into a 

damages analysis. As such, the methods and strategies 

an expert employs are going to vary to some degree in 

order to account for the different circumstances each 

case presents. In this kind of environment, the key to 

performing a damages analysis in a timely and cost 

effective manner is consistency in how each case is 

approached from the outset.

Lamb: That’s right. For instance, we follow a set of 

best practices that cover just about every aspect of 

the work that we do for our clients, from document 

review to data analysis to the formatting of reports and 

accompanying exhibits. These best practices are taught 

to every new employee upon their hiring to ensure 
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a seamless transition of this information over time. 

Therefore, when performing complex analyses, often 

under tight deadlines, staff are always able to remain 

on the same page and follow along with each other’s 

work. By strictly abiding by these best practices, we are 

able to eliminate many of the communication barriers 

that can often impede our efficiency and progress, not 

to mention jeopardise the consistency and accuracy of 

our analyses.

CD: Are you seeing any changes in the way that 

damages are analysed and quantified? Do you 

expect further changes to the process to evolve 

going forward?

Lamb: Regarding matters of antitrust, a string of 

recent Supreme Court rulings have incrementally 

raised the burden for plaintiffs’ experts with respect 

to the evaluation of damages. Most recently, in the 

Comcast v. Behrend decision the Court ruled that a 

rigorous analysis must be performed to determine if a 

plaintiff’s expert’s damages analysis is consistent with 

the plaintiff’s theory of liability. This ruling altered the 

nature of damages analysis in that experts must now 

pay much closer attention to the facts and details of 

a case to ensure that their damages analysis can be 

commonly applied to all class members in a way that 

aligns with plaintiffs’ allegations. While this ruling is 

commonly applied to class action antitrust matters, it is 

my opinion that it may have broader implications into 

other types of corporate disputes.

Jackman: Decisions like Comcast will have a significant 

impact on the importance of a damages expert’s 

analysis of the underlying data in the case. As the 

burden that the Court applies to an expert’s damages 

methodology increases, said expert must undertake 

a more rigorous, and often time consuming, analysis 

of the data. As discussed earlier, one of the biggest 

challenges an expert faces in evaluating damages is 

when the data produced in the matter is incomplete 

or otherwise unreliable in one way or another. 

Traditionally, experts dealt with these issues by making 

reasonable, simplifying assumptions about the data 

– to the extent possible – and proceeded on with 

their analysis. However, decisions like Comcast can 

significantly impact an expert’s ability to do so because 

of the heightened burden he or she faces in ensuring 

that his or her damages analysis is consistent with the 

allegations in the case.

CD: When it comes to quantifying damages, what 

final advice would you give to companies assessing 

their prospects for pursuing a commercial dispute? 

Lamb: Before pursuing a commercial dispute, 

companies should strongly consider investing a 

relatively small amount of money up front to engage 

an expert to assess the magnitude of damages they 

have suffered as a result of the disputed action on a 

preliminary basis, as well as legal counsel to help them 

determine the likelihood that they prevail on their 

claims. Pursuing such claims can be a capital- and 

resource-intensive proposition, so companies should 

seek to learn all that they can about their prospects 

ahead of time to make sure such a pursuit would be 

worth their while.

Jackman: After consulting with a damages expert on 

their damages prospects related to a given dispute, 
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it is not uncommon for companies to be surprised 

to learn that the damages they suffered are actually 

much larger than they would have originally thought. 

In this regard, I would recommend companies that 

are on the fence about whether or not to pursue a 

dispute to make this upfront investment to consult 

with a damages expert and legal counsel to see what 

their damages prospects are. Doing so often allows a 

company to uncover additional sources of damages 

that they suffered in a given dispute, changing the 

dynamics of the situation and making pursuing said 

dispute a worthy endeavour. 

Russell L. Lamb is senior vice president and Christopher 

Jackman is a managing economist at Nathan 

Associates Inc. 
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Q&A: DISCOVERY IN DISPUTES
Bennett B. Borden, Jason Coyne and Shannon Capone Kirk

FW: Could you outline the importance of the 

discovery phase in building a case to resolve a 

dispute? In your opinion, do parties pay sufficient 

attention to this process?

Borden: The discovery phase is the most critical in 

resolving a dispute because in this phase a party 

identifies and gathers evidence of its position. And 

once a party’s position is known, the case will resolve 

quickly. Litigation is fundamentally about answering 

the questions of what happened and why. The answer 

to those questions is largely found within electronic 

information. A company carries out its business 

through the actions and decisions of its management 

and employees. In the information age, those actions 

and decisions are evidenced and effectuated largely 

through electronic means. With the volume and variety 

of electronic information, we have a greater granularity 

of evidence than ever before. This means that we can 

answer the questions of what happened and why 

much more quickly and with much greater certainty. 

This allows a party to know with virtual certainty what 

its position is in the litigation. There are only three 

possible positions: it is liable, it isn’t liable, or it is a 

toss-up – and very rarely is it a toss-up. Knowing your 

position is very powerful in litigation, especially when 

you know it before the opposition does. Despite this 

critical importance of the discovery phase, parties 

rarely give it the attention it warrants. 

Coyne: The nature of discovery is of course to reveal, or 

confirm, facts. However, parties will often focus on the 

material they desire to see from their opponent, or the 

facts they believe to be true. This may result in a lack 

of information which could potentially ruin the party’s 

case, as they will not have had a chance to consider a 

defence. Early discovery of information is vital if parties 

wish to develop a thorough case.

Kirk: E-discovery is the same as traditional discovery: 
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it is the phase in which parties exchange information 

about their respective claims and defences. In other 

words, the discovery phase is the very phase in which 

parties evaluate the strength of each other’s case. 

Oftentimes, disputes are resolved in settlement, either 

during or close after the discovery phase, based upon 

information uncovered – or not uncovered – during 

the discovery phase. In my opinion, parties do pay a 

significant amount of attention to the discovery phase, 

as in most instances, the discovery phase generates the 

bulk of the litigation spend and also because so much 

attention is given to this phase by the courts, by way of 

orders of sanctions for failure to comply with discovery 

requirements. Parties could more cost-effectively 

and more quickly address discovery, and thus build 

stronger cases and defences, if strategic thought were 

given up front to the data sources and review tool and 

review approach to take with any given dispute. 

FW: To what extent can the discovery phase be 

used to evaluate the arguments a plaintiff is likely 

to use, and pre-empt the course a dispute is likely 

to take?

Coyne: Discovery typically identifies additional 

litigation risks which need to be dealt with. Internal 

discussions relating to historic emails about a 

problematic client can often be simply careless when 

there is no fear of litigation. However, when these are 

visited years later and need to be offered up to the 

counterparty as part of the discovery process, the 

potential ramifications can be significant. Insights into 

the technical infrastructure of your counterparty – such 

a CRM systems, bug tracking systems, and so on – can 

often be helpful when confirming what information 

stores you wish to be searched for relevant material.

Kirk: It is possible during the discovery phase to 

pre-empt certain arguments. For example, perhaps 

the plaintiff wishes to argue that the defendant 

stole certain of the plaintiff ’s customers. If the 

defendant can produce emails showing how the 

plaintiff referred those customers to the defendant, 

then that would likely pre-empt such an argument. 

Another example is if the plaintiff appears poised to 

argue that the defendant failed to preserve certain 

electronic evidence. If the defendant is able to show 

through discovery that the plaintiff also failed to 

preserve certain electronic evidence, it is possible 

that an agreement can be struck that both parties 

will not pursue such claims. Really, there is an untold 

number of examples of how discovery – the very 

phase in which information is exchanged by way of 

document production, answers to interrogatories, and 

depositions, as some examples – could alter the course 

of a dispute.

Borden: Typically, a plaintiff ’s arguments are fairly 

predictable. Causes of action have elements the 

plaintiff must prove and these can be investigated 

during the fact development stage of discovery. One 

consequence of having so much electronic information 

is that it is virtually impossible for an important action 

or decision to occur within a company without some 

electronic evidence left behind. This provides us with 

more detailed evidence of what occurred. It is like the 

difference between a 1-megapixel and 10-megapixel 

picture. The latter is more clear and detailed because 
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it contains more points of illumination. This allows us 

not only to prove what happened, but, perhaps more 

importantly, what did not. Defending against litigation 

or a regulatory investigation is often an exercise in 

proving a negative. This is much easier to do in the 

information age. Strategically, this allows for a much 

more aggressive defence.

FW: What steps can parties take to control costs 

during the discovery phase? How can they 

balance cutting costs with undertaking sufficient 

discovery?

Kirk: Parties can take a number of steps to control 

costs during the discovery phase. Taking these steps 

contemplates the need for sufficient discovery; in other 

words, it is a fallacy that widespread, scorched earth 

discovery is needed to ensure ‘sufficient’ discovery. 

Strategic decisions can be made to narrow the scope 

of discovery early on in a matter in order to cut costs. 

Practically speaking, the most effective way to cut costs 

in discovery is to control the number of custodians 

for whom the party preserves, collects and reviews 

data. Being that processing, hosting and review costs 

are typically generated based on gig size, the less gigs 

collected – that is, fewer custodians or less data per 

custodian – the lower the discovery cost. Usually, there 

is a core set of custodians for whom data exists that 

is both relevant and unique; agreements should be 

reached on whom should be in that group. Another 

way to control costs is to actively and knowingly 

manage the e-discovery vendor. It is far too easy to 

rack up e-discovery vendor fees if one is not mindful of 

how and when they charge for data.

Borden: The costs of discovery are largely driven 

by volume. If you want to reduce the cost, reduce 

the volume of information to be analysed. This can 

be done in two primary ways. First, be smart about 

the data you target for collection and review. While 

there may be a great deal of information relevant to 

a litigation, not all of it is equally important to the 

ultimate resolution. Often parties will take a ‘bottom 

up’ approach to discovery. They will collect very 

broadly from a large number of custodians and then 

undertake multiple levels of review to slowly cull 

down the volume to the most relevant 1-2 percent 

that actually has a significant impact on the case. This 

is precisely the opposite of how one should approach 

discovery. The ‘top down’ approach narrowly targets 

information from the most important custodians and 

the most likely relevant sources – almost always email 

– and then expands from there as necessary and, more 

importantly, as directed by the information already 

obtained. By taking small iterative steps in collecting 

and analysing information, a party can exponentially 

reduce the cost and burden of discovery and get to an 

ultimate resolution much faster. This requires a great 

deal of strategic thinking at the beginning of a case to 

gain an understanding of who the key players are, what 

sources of information they have access to, and how 

difficult it is to access and assess them.

Coyne: Cost control is a major factor and we typically 

see parties entering into agreements with e-discovery 

providers based on a ‘per gigabyte’ or ‘per page’ 

pricing structure. Whilst this can often suit disputes 

where the precise number of documents is known 

at the outset, our experience is that the volume of 
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documents – from both parties – will balloon during 

the course of the litigation. Often it will be more cost 

effective to select an e-discovery service with a fixed 

cost. Generally, the more information about the nature, 

size and whereabouts of the electronic documents at 

the outset, the easier it is to provide an accurate cost 

for e-discovery services and estimates of the time and 

people needed to search, review and disclose the 

documents.

FW: Parties are continually seeking to strike a 

balance between the need for adequate discovery 

and the need to protect against unnecessary 

access to sensitive information. What steps can be 

taken to limit discovery?

Borden: The key to limiting discovery is to take 

advantage of the proportionality principle. In the US, 

this principle is in Federal Rule of Civil Procedure 26, 
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which defines the scope of and limits to discovery. 

But we have found any tribunal, even in arbitration, 

can be persuaded by properly framed and supported 

proportionality arguments. Proportionality is a 

balancing test between the benefit and burden of any 

particular source or piece of information. Parties take 

advantage of this limitation by providing evidence 

on both sides of the balancing test. This is important 

because many times parties will focus on the burden 

and present no evidence regarding the potential 

benefit, leaving the decision-maker with no basis on 

which to rule in their favour. The most common and 

effective way to present proportionality evidence is 

through statistically valid random sampling to show 

that a particular source – or custodian or search term, 

for example – contains a small amount of relevant 

information and laying out the costs of identifying, 

collecting, reviewing and producing that information. 

Courts often are heavily swayed when this evidence is 

properly marshalled and presented. 

Kirk: First, the need to protect sensitive information 

can be tackled by reducing the number of custodians 

reviewed and thus reducing the risk of disclosure 

of sensitive information. Further, using advanced 

technology review tools adds protection in how data 

is reviewed, and the issues and themes seen therein. 

Beyond these steps, the traditional method of a 

protective agreement or order should be employed 

when sensitive information is at issue. If truly sensitive, 

it is best to obtain an agreement that the data is 

‘attorneys eyes only’, thus limiting the exposure of the 

data to only opposing counsel. Indeed, some data 

sources are conducive to inspection as opposed to 

copying for production, and if that is possible and it 

reduces dissemination outside of the party’s control, 

then that too could be explored.

Coyne: Lawyers will advise, prior to the exchange 

documents, on points of relevance and privilege, but 

from a technical standpoint it is important to ensure 

that data is ‘secured’ from potential loss or inadvertent 

deletion. Parties often find that data which was 

initially thought to be ‘irrelevant’ becomes critical later. 

It is better to take fully encrypted forensic images 

of data stores at the outset, because these contain 

all of the original metadata and can be revisited at 

any time throughout the litigation. Further practical 

steps can include limiting the custodians, excluding 

personal data and isolating sensitive documents for 

independent third party review only.

FW: In circumstances where opponents wish to 

avoid disclosing unfavourable information, what 

measures can be put in place to enforce discovery 

requests?

Kirk: Unfortunately, in litigation it is not always possible 

to avoid the production of unfavourable information. 

If the information is relevant and not privileged or 

protected as work product, it must be produced. If the 

information is ‘sensitive’ – containing sensitive personal 

information protected by data protection laws or trade 

secrets – then careful steps should be taken.

Borden: Opposing parties try to withhold information 

either by claiming it is sensitive or it doesn’t exist. 

Claims regarding sensitivity can be dealt with using 

proper confidentiality orders. When the opposing party 
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claims there is no such information, the task becomes 

a bit harder because the burden of proof to compel 

production falls on the requesting party. Most usually 

this is done by showing that the information does exist 

– or did at one point – because some evidence of it 

is in the hands of the producing party. For example, if 

the requesting party has an email from the producing 

party, that is evidence that the email once existed, 

which can support a motion to compel. The requesting 

party can also attack the method or thoroughness of 

the producing party’s search methods or technologies. 

Motion practice can be distracting and expensive, 

however. It is often more effective to get the discovery 

you seek by entering into comprehensive negotiations 

to establish a protocol regarding what sources of data 

are to be searched and how. 

Coyne: It is possible to utilise forensic strategies within 

e-discovery tools to assist in the unearthing of missing 

documents from email chains or even additional 

document versions utilised in a negotiation drafting 

exercise.

FW: E-discovery is being utilised as an efficient 

and cost effective means of accessing documents 

to support a case. What other advantages does e-

discovery have over traditional discovery methods, 

and what new challenges does it pose?

Coyne: The process of ‘standardised’ electronic 

exchange has simplified the document handover 

process, allowing all parties – even in complex multi-

party cases – to be reviewing the other parties’ entire 

disclosure within minutes of exchange. Exchanged 

document sets can be viewed separately or together 

to help identify missing documents, such as replies or 

internal ‘forwards’ of initial emails. There are, however, 

many challenges. Electronic documents often have 

vast amounts of metadata contained within the 

electronic file. A review of this data may reveal earlier 

drafting comments, suggested edits, names of the 

creators and reviewers and the geographic location 

where it was created. Documents attached to emails 

raise further questions. For example, is the body of an 

email in which the attachment is to be disclosed, also 

to be disclosed? Alternatively, if the attachment of 

an email is relevant, but privileged, does the body of 

the email automatically take on the privileged status? 

In strict technical terms, the body of an email and its 

attachments are within the same file. Modification of 

the electronic file will likely be required to split these 

entities to disclose one but not the other.

Borden: In the information age, virtually all discovery 

is electronic. An attorney who is not conversant in 

electronic discovery, either personally or through 

association, borders on committing malpractice 

and is certainly sacrificing great advantage for his or 

her client. It is impossible to marshal the evidence 

contained within the vast volume of a company’s 

electronic information without employing electronic 

means to do so. And, the technology available to 

analyse this information is nothing short of miraculous. 

We use machine-learning and predictive technologies 

to find patterns in vast quantities of information that 

simply is not possible by human review. And the speed 

at which these patterns and other evidence can be 

developed is truly astonishing. Even a few years ago, 

getting through a million documents took months 
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and dozens of attorneys. Today, a small team of fact 

developers can do the same in a week. The volume 

and variety of information in this age certainly presents 

challenges. It requires us to know more about how 

information is created, used, stored, accessed and 

analysed. But lawyers deal with facts, and facts reside 

within electronic information. We cannot claim we deal 

with facts and then not be skilled in where they live or 

how to get at them. A lawyer who information age is a 

truly powerful advocate. 

Kirk: It is incorrect to think of e-discovery as a new 

means employed in cases. E-discovery is the same as 

traditional discovery: it is the phase in which parties 

exchange information about their respective claims 

and defences. E-discovery simply means that discovery 

now includes electronic data, such as laptops, email, 

IM, text, chat, social media, databases, servers, log 

data, knowledge sharing platforms, and so on. The 

advantage of e-discovery is that there seems to be 

far more evidence generated in support or defence 

of claims: everything is written somewhere these 

days, whereas, in paper discovery days, not much 

was written, at least in comparison to today’s climate. 

The challenges are, of course, the increased cost, the 

challenge of exposure of sensitive and privileged 

information – which is harder to control given the 

volume that is required to review – and the risk that 

something truly embarrassing is written that didn’t 

need to be written – a plethora of examples is found in 

emails and IM’s of party employees in any number of 

litigations and investigations.

FW: What final advice can you offer to firms on 

managing the discovery phase of a dispute? How 

can they increase efficiency while building the best 

possible case?

Borden: My best advice for firms is to understand 

the power and advantage that comes with being 

truly adept at leveraging electronic information and 

to invest in the people and technology that can help 

them become so. Leveraging electronic information 

is not merely helpful in discovery and litigation, 

but in every other aspect of law such as mergers 

and acquisitions, corporate governance, regulatory 

compliance, investments, insurance and many others. 

The world is undergoing significant technological 

advancement. As with any prior advancing age, the 

companies and firms that take advantage of these 

advancements will simply do better than those that 

do not. Law firms are under increasing pressure to be 

more efficient and technology is the way to do so. 

Embrace this technology and you will excel, do not and 

you will become irrelevant.

Kirk: Firms should think early about the strategy of 

discovery and not simply delegate discovery to the 

most junior member of the team to churn through 

millions of emails without good thought as to 

custodian scope, without managing the e-discovery 

vendor and understanding when and how charges 

are accrued, without strategically considering how the 

review tool could categorise and prioritise documents, 

and without seeking fair boundaries on discovery 

scope with the opposing party.

Coyne: Obtain the full forensic image of the 

data stores. It is better to go back and delete the 
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information that you have taken, but do not need, 

rather than attempt to rebuild missing data that was 

not captured adequately. A full forensic image will 

allow the opportunity to attempt the recovery of 

deleted material from the data stores. For successful 

e-discovery at this stage, good preparation is critical to 

understand the scope of the case in order to increase 

efficiency and to control cost.

Bennett B. Borden is a partner at Drinker Biddle & Reath 

LLP, Jason Coyne is a partner at IT Group, and Shannon 

Capone Kirk is counsel at Ropes & Gray LLP.
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THE CHANGING LANDSCAPE OF THE 
LEGAL BUSINESS
Gene T. Barton, Jr.

Change is in the wind in the legal profession. Some 

law firms are regularly downsizing and others going 

out of business altogether. The firms that do survive 

are separating into increasingly well-defined tiers. The 

paradigm of ever increasing billing rates and profits 

per partner is under attack like never before. Law firms 

need to adapt in order to survive. The law firms that 

succeed in the new environment will be those that 

clearly align their interests with those of their clients 

and provide high quality, cost efficient, value added 

legal advice that is informed by a better understanding 

of their clients’ businesses.

Law is now a big business. The Am Law 100 produced 

gross revenues of $77.4bn in 2013. Yet in many 

ways the legal profession continues to be run in an 

old fashioned way. The business is by and large still 

conducted through large private partnerships that 

at times find change difficult. The market for legal 

services, however, is becoming more efficient and law 

firms need to become more efficient to survive and 

prosper.

Alignment of interests and cost efficiency

The biggest challenge facing law firms today is 

that clients are demanding more transparency 

and efficiency. Clients need to understand the 

potential costs of any legal project for which they are 

considering retaining outside counsel. They also need 

to ensure that they are hiring lawyers who have the 

relevant subject matter expertise. Clients increasingly 

hire individual lawyers, not law firms. Law firms, on 

the other hand, need to drive profitability in order to 

be able to retain and maintain the highest level of 

legal talent. Despite the growing publicity around the 

challenges facing the legal industry generally and law 

schools in particular, there remains fierce competition 

for talent at the high end of the market.

Law firms play a very valuable role for clients but they 
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need to evolve to a new way of thinking about their 

business. Predictability and accountability need to 

replace the “it is what it is” system that has historically 

defined pricing in the legal industry. In order to do 

this we need to identify the fundamental underlying 

problem. The real conflict is the disintermediation 

between clients and the lawyers who do the bulk of 

the work, i.e., associates. Law firms reward associates 

for the number of billable hours that they log annually. 

Associates whose hours exceed 2000 hours can earn 

handsome bonuses. Yet these associates are largely 

removed from the ongoing discussions between 

lawyers and their clients as to legal costs and value.

So what to do? Get associates involved in the billing 

process? Reduce associate rates or at least stem the 

tide of increase? All good ideas, but they don’t go far 

enough. The answer lies in doing the same thing any 

good business manager does when running a P&L. 

Create a system of expectations and accountability. 

The first step in every legal engagement should 

be a discussion of cost. What is the scope of the 

assignment? What is its timeframe? What sort of 

expertise is required? What functions can the client do 

internally and where do they need outside support? 

This conversation should not be done in the abstract 

or as in a quick conversation. It needs to be done in 

conjunction with finance people on both sides. A 

financial model should be built and agreed upon for all 

legal engagements of a significant size.

As a practical matter, the first step in increasing 

law firm profitability is to use the financial model 

developed with the client as a budget for the legal 

work. Instead of having carte blanche on a particular 

matter, associates should be given a budget and need 

to learn to work within that budget to achieve the 

necessary result. This is how every other business on 

the planet works. At first this might make associates 

uncomfortable as they could understandably be afraid 

that it could lead to long, unrewarded hours at the 

office. The flip side, however, is that if the associates 

view themselves as building lasting relationships with 

clients, they will be more inclined to take a long-term 

view. Just as importantly, they will be in a position to 

communicate both internally and with the client when 

the actual requirements of a project are moving away 

from the agreed scope. Associate bonuses should be 

based more on realisation rates than pure hours. This is 

a better measure of alignment with the firm’s clients.

A more transparent and sophisticated budgeting 

process is just the starting point. Where the real 

alignment of interests occurs is when law firms 

create teams that truly embrace their clients’ legal 

requirements. Law firms often preach that associates 

need to develop the trust of the firm’s key clients in 

order to advance towards partnership. This is a noble 

objective but one that often gets cast aside in the 

race to reach the billable hour plateau that equates to 

bonus eligibility. Associates need to be reoriented to 

invest in clients. They need to view every assignment 

as an opportunity to deepen their connection 

with important businesses and their principals and 

advancement should be measured on the basis of 

relationships rather than short term profitability.

Taking a long term view
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Some firms have addressed the tension between 

controlling costs and maintaining quality by 

structuring alternative fee arrangements. While 

appropriate in certain circumstances, AFAs are not a 

panacea. A number of clients who have experimented 

with AFAs have expressed concern about the quality 

of work produced thereunder. The argument from 

both sides (more frequently from the law firms) is that 

AFAs are fundamentally risky. One can never tell, the 

argument goes, just how much work a legal project 

will or even should entail. AFAs are a useful tool, but 

only to the extent that they create predictability and 

transparency. Lawyers who accept an alternative 

fee arrangement and will work vigorously until they 

approach the fee cap and then do as little as possible 

to finish the job are missing the fundamental point. It’s 

not about this assignment; it’s about developing the 

trust of important clients. We need to fundamentally 

reset the mindset.

Associates tend to look at their practice on a task 

basis. We need to reorient them to focus on building 

relationships. The dialogue needs to change from “I am 

working on a merger for Jones and Co.” or “I have to 

do XYZ’s 34 Act filings” to “I am working for Mr. Jones 

at Jones and Co. on a merger. We really need to do a 

great job to see if we can really cement our relationship 

with Jones and Co.” or “I am doing 34 Act filings which 

I hope to do efficiently so I can market this service to 

other similarly situated issuers.”

Most law firms have more than enough experience 

to deliver high quality legal work. Although I wouldn’t 

say that legal services have become a commodity, 

they certainly are trending that way. What clients 

really notice are service levels. How long did it take 

to get a return call? Did the law firm hit its deadlines? 

Did the lawyers take the extra steps to make the 

transaction easier or, heaven forbid, more enjoyable? If 

the associates become more engaged with the firm’s 

clients and understand the firm’s strategy moving 

forward, then everyone wins.

Value added

It is almost a cliché for law firms to say that they 

provide ‘value added’ advice. It is the message that 

many firms deliver in their marketing campaigns to 

differentiate themselves from their competitors. Just 

saying so doesn’t make it so. Again, the mindset is 

important. The CEO of a client calls up his attorney and 

is worried about an environmental issue that is slowing 

down an acquisition. At issue is a complicated release 

of hazardous substances. Some firms refer the CEO 

to an environmental specialist who has the relevant 

“As the law business gets more and more competitive it 

becomes increasingly important for lawyers to understand 

their clients’ businesses. Lawyers need to regularly visit their 

clients’ facilities and see firsthand what is going on.” 
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subject matter expertise. The specialist goes into great 

detail explaining the problem and range of solutions. 

The CEO gets lost in the jargon. He does not want a 

primer on environmental 101. What he really needs 

is to be advised what he should do. The relationship 

partner upon whom he has come to rely needs to be 

on that call and offer his business judgment on the 

matter.

As the law business gets more and more competitive 

it becomes increasingly important for lawyers to 

understand their clients’ businesses. Lawyers need to 

regularly visit their clients’ facilities and see firsthand 

what is going on. They need to reach out proactively 

to clients to learn where their businesses are headed, 

what new products they are launching and what risks 

they are worried about. Lawyers need to go to industry 

events, trade shows and any other place where they 

can deepen their knowledge about the industries in 

which they work. They need to read trade journals and 

spend more time at their clients’ place of business. Law 

firms should regularly secund their attorneys to their 

clients and pay attention to what they learn there. Well 

rounded commercial advice needs to be based upon 

not only sound judgment and experience but also 

a solid understanding of the legal and business risks 

that clients are facing in their day-to-day businesses. 

The common theme here is investing in your clients’ 

business.

So where are we headed? The law business is in 

the process of being restructured. Only firms that 

develop and stick to a strategy that has an eye to 

the new legal order will prosper or even survive. The 

top tier international firms will continue to do large 

transactions, multi-jurisdiction, complex litigation and 

specialised regulatory work. Mid-size firms that stick to 

their knitting can carve a niche in the middle market 

as long as they keep their pricing in check. The balance 

of the legal market is likely to become completely 

commoditised. As with many things in life, the key is 

knowing who you are.

Gene T. Barton, Jr. is a partner at Pepper Hamilton LLP.
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LIT IGATION & ALTERNATIVE DISPUTE RESOLUTION

DISPUTES IN THE ENERGY SECTOR
Daniel D. Droog, Michael P. Emmert, John P. Warren, Jr.,  and Marco Tulio Venegas

CD: Have you seen an increase in disputes 

involving energy and natural resources companies 

over the last 12-18 months? What broad trends are 

evident?

Droog: Generally, we have not seen an overall 

increase. There continues to be an increase generally 

in the volume of disputes related to environmental 

issues and incidents. But commercial litigation 

and arbitration does not seem to be increasing or 

decreasing. The amount of capital projects, acquisitions 

and divestments and other transactions continues to 

increase. This has driven some increase in disputes but 

nothing that could be considered a trend and, in fact, 

it appears as though the recent round of transactional 

activity is less prone to create disputes than prior 

rounds. It may be too early to tell.

Venegas: We have seen an increase in two types of 

disputes in the Mexican market. The first wave refers to 

disputes regarding the adjustment of costs in favour of 

the contractor, arising because of causes attributable 

to the owner of the project – which in Mexico is always 

the Federal Commission of Electricity (CFE) or PEMEX. 

The second wave refers to problems in achieving the 

goals set for the production of electricity in some 

plants. These problems have a multiple sources. 

Defective planning, unexpected delays and some 

defective materials have all joined to produce disputes 

in these projects. Most of these disputes have been 

settled, however others may be subject to arbitration, 

which is likely to take one or two years to be resolved.

Emmert: Many of the US unconventional oil and gas 

resources currently being developed face substantial 

challenges since they are located in new and 

different geographic regions than conventional oil 

and gas production. These regions have insufficient 

infrastructure and lack experience in operating, 

regulating, and litigating oil, gas and energy business 
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issues. Since 2009, we have reported quarterly trends 

in unconventional oil and gas disputes. In calendar 

2012, the number of federal and state cases peaked 

based on a surge of filings in the second half of 2012. 

However, the number of unconventional oil and gas 

cases filed in state and federal courts in 2013 decreased 

by 23 percent and 29 percent respectively, from 

2012. Land and lease rights disputes were the most 

common type of unconventional litigations filed in 

2013, accounting for 30 percent, followed by other 

breach of contract at 25 percent and royalty disputes 

at 25 percent. By state, Texas had the largest number 

of cases filed in 2012 and 2013, with 42 percent in 

2013. Texas was followed by Oklahoma, Pennsylvania, 

Louisiana, Ohio and California as the states with the 

most unconventional litigation activity between the 

second half of 2011 and the first half of 2013. The 

percentage of cases filed in Oklahoma and California 

both doubled in that time. Although not significantly 

changed over the last 12 to 18 months, conventional 

oil and gas production has continued to experience 

disputes regarding environmental regulation, state 

and federal permitting, breach of contract, and class 

actions involving commodity pricing and shareholder 

issues. Lastly, the railroad industry has seen an increase 

in regulatory, environmental, and commercial disputes 

relating to the industry’s significant increase in 

transporting oil from the Bakken, Eagle Ford and other 

production areas currently experiencing insufficient 

pipeline service. 

Warren: The number and types of disputes seem to 

have increased over the past 12-18 months, with most 

being resolved in arbitration but many larger cases 

still being brought in the courts. They involve disputes 

between partners, operators and non-operators, 

operators and suppliers, as well as operators and 

insurers. There have also been some disputes over 

warranty and delays created by faulty products.

CD: In your experience, what are some of the 

common causes of dispute in the energy sector? 

Could you comment on any significant cases from 

recent months?

Emmert: Developing and commercialising US oil 

and gas resources requires substantial investment in 

infrastructure, access to capital, legislative support, 

regulatory oversight, available land rights and 

economical end-markets – all of which can give rise to 

disagreements between invested parties. In addition, 

market dynamics will impact whether the substantial 

investments in oil and gas assets prove to be worth the 

price paid, leading to potential stakeholder disputes. 

Royalty, leasehold and land rights disputes continue 

to develop across a wide number of issues. Examples 

include contractual obligations to purchase leaseholds 

even after market price declines, accounting for 

post-production costs, flaring of natural gas, implied 

covenants, dormant minerals, pooling of leases and 

allocation of royalties, water rights and subsurface 

trespass actions, among others. With respect to royalty 

disputes, individual as well as class action cases are 

filed against producers for failing to pay the full royalty 

amounts owed to lease owners. In 2013, such a case 

was filed against Chevron Corporation in California and 

is pending in California Superior County Court. A 2013 

class action suit alleged that QEP Energy Company 

MANAGING DISPUTES



www.financierworldwide.com |  142

LIT IGATION & ALTERNATIVE DISPUTE RESOLUTIONCO M P E N D I U M  2015

www.financierworldwide.com |  142

underpaid royalties. Subsequently, QEP settled the case 

and agreed to change its royalty payment policies. 

Chesapeake Appalachia settled a Pennsylvania royalty 

dispute with leaseholders over the deduction of post-

production costs, based in part on the 2013 passage of 

an expanded state law requiring operators to disclose 

royalty payment deductions. Antitrust cases related 

to market price manipulation continue to be brought 

against various energy companies. As an example, a 

case in the Southern District of New York alleges British 

Petroleum, Shell, Morgan Stanley and others allegedly 

attempted to fix the price of Brent crude oil for over a 

decade. The plaintiff class action case was filed after 

a European Union price manipulation investigation. 

The defendants recently filed to dismiss the suit. In 

another example, Chesapeake Energy was dismissed 

from antitrust charges that allegedly stemmed from 

attempting to collude to drive down land lease prices 

in the Antrim shale area; however, other collusion 

charges were not dismissed and the case is still 

pending. 

Warren: In the last 18 months we have seen a dramatic 

increase in the number and types of disputes involving 

the use of Integrated Project Team (IPT) costs. There 
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have always been questions raised in audits about 

whether specific costs are appropriate and properly 

applied or should be included in overhead. More 

recently, as larger units are formed to spread costs 

among fields in ultra-deep water, issues have more 

commonly arisen over proper allocation by block 

or unit. Part of the increase in these disputes may 

be attributable to the dramatic increase in IPT costs 

into the hundreds of millions with unitised platforms 

costing in the billions of dollars. In some cases 

these can be resolved by negotiations, but another 

complexity is that the same companies often have 

interests in most or all of the blocks and thus the 

allocation of percentages to the blocks may create 

competing interests that are irreconcilable. All of the 

recent contracts require arbitrations and are thus 

covered by confidentiality, but the issues discussed 

above address the general types of disputes.

Venegas: Similar causes of dispute surface regularly. 

They are almost always tied to bad planning from 

the owner, delays in the works attributable to the 

contractor but also due to some social uprising in 

certain zones of the country which impede execution 

of the works. In the energy sector, there were also 

more complex disputes arising from the clash between 

public and commercial laws in the regulation of 

public work contracts. In Mexico, just before the 

recent reform of the energy sector, the government 

had a monopoly for the exploitation of oil and other 

natural resources. This situation led to disputes in 

which the public entities, PEMEX and CFE, had the 

authority to act as sovereign entities of the Mexican 

States in rescinding the contracts, but at the same time 

acted as private contractor in certain instances. This 

dichotomy has produced some undesirable effects in 

some internationally renowned cases, such as Commisa 

vs. PEP and Conproca vs. PEMEX, which have caused 

some uncertainty about the Mexican legal framework 

for private investors. Notwithstanding the above, it is 

important to point out that the recent energy reform 

enacted by the government in August 2014 has 

eliminate this dichotomy in favour of a simpler and 

clearer regime. Now, all the contracts in which PEMEX 

and CFE may enter with private foreign and national 

contractors will be exclusively subjected to commercial 

laws, putting aside any public law or principle which 

may alter the contractual framework agreed by the 

parties.

Droog: Common causes include many things, such 

as contractual disagreements that may have never 

been fully vetted, changes in economics that cause 

one partner to change strategy in a way that may 

cause a dispute, changes in regimes or laws in foreign 

sovereigns, operational performance issues, escalating 

costs, incidents, growing environmental concerns, 

increased government and regulatory enforcement 

efforts.

CD: Are there unique challenges faced by the 

energy sector which give rise to disputes? For 

example, are environmental issues causing an 

uptick in disputes?

Warren: Activities in the US Gulf of Mexico usually 

involve ultra-deep water. This is a very challenging 

environment with high pressures, varying reservoir 

and well characteristics at locations difficult to reach. 
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The magnitude of the risk can best be illustrated by 

the $40bn that BP has allocated to the failure of the 

Macondo Well in what should have been a relatively 

routine well completion. The roles and exposures for 

non-operators and service contractors have shifted 

significantly. This has resulted in changes to operating 

agreements to better protect the operators in the 

event of environmental or personal injury claims. The 

insurance markets have also taken notice and have 

entered the current litigation to better define their 

responsibility. Finally, the regulators have reorganised 

and redefined their roles with greater emphasis on 

safety of the operations and environmental protection 

in the event of a spill. As a result of all this, the cost to 

drill a well has doubled and well completions are up 50 

percent.

Droog: Environmental concerns and the high risk of 

energy activities, including environmental risk but also 

economic and safety risk, create a dispute challenge. 

For example, there has been an effort to address large-

scale environmental issues such as global warming 

or land use and damage issues through disputes 

targeting the energy sector. 

Emmert: The regulatory oversight by a variety of 

specialised agencies across local, state and federal 

levels continues to add layers of disputes with 

producers, even before new production has started. 

The potential impact of hydraulic fracturing and 

horizontal drilling on air emissions, soil, water or 

other natural phenomena like earthquakes has 

been raised by media, environmental advocates 

and concerned citizens. The race to find enormous 

quantities of water necessary for hydraulic fracturing 

operations has generated increased regulation of 

water use and new disputes over water rights. Local 

municipalities, state legislatures, and regulators 

struggle to implement new ordinances, regulation and 

laws to keep up with the fast-paced development of 

unconventional resources. In 2013, lawsuits were filed 

seeking compensation and restoration of the state of 

Louisiana’s coastline due to claimed erosion caused 

by oil and gas industry operations. In areas faced with 

increased earthquake activity, such as Oklahoma, 

Arkansas, Kansas, Pennsylvania and Ohio, lawsuits have 

been filed and tighter production well regulations 

have been implemented. For example, in April 2014, 

Ohio announced stronger permit conditions for 

drilling near fault lines. Many lawsuit claims of ground 

water contamination, airborne pollution and other 

wastes from oil and gas drilling sites from Wyoming 

to Arkansas, and Pennsylvania to Texas have been 

filed and have often resulted in cash settlements or 

property buyouts. In 2013, California passed a bill 

that created a regulatory framework for hydraulic 

fracturing and developed regulations to meet the 

requirements of the bill. After the bill passed, several 

major cities within California passed moratoria on 

drilling within their borders. Litigation regarding the 

legality of such moratoria remains pending. However, 

a recent government report appears to clear the way 

for California oil and gas leasing for unconventional 

production to resume. A 2013 Illinois law requires, in 

part, that companies disclose chemicals used in the 

fracturing process to state regulators in permit filings 

as well as production reports. This and other Illinois 

law provisions are stricter than the laws of other states 

MANAGING DISPUTES



www.financierworldwide.com |  145www.financierworldwide.com |  145

LIT IGATION & ALTERNATIVE DISPUTE RESOLUTIONCO M P E N D I U M  2015

and may be of a concern to companies apprehensive 

about disclosing trade secrets. In December 2013, the 

Pennsylvania Supreme Court ruled unconstitutional 

a zoning law that limited municipalities’ bans on 

hydraulic fracturing. The Pennsylvania environmental 

regulators recently released a comprehensive study 

of water well contamination from natural gas drilling 

since 2007 showing reduced contaminations in 

the past few years. The state of New York was sued 

in December 2013 for allegedly not having met its 

obligation to review the health and environmental 

impacts of fracking in a timely manner. In early 2014, a 

group of landowners filed another lawsuit to force the 

state to complete the unfinished studies called for by 

New York regulations. Numerous other states, Colorado, 

Ohio and Oklahoma, continue to develop and refine 

their regulatory and environmental standards for 

conventional as well as unconventional production. 

CD: Are there emerging market or regulatory 

developments that are causing more disputes?

Venegas: The possibility of using the fracking 

technique in Mexico has not been well received by 

NGOs, universities and social organisations. Although 

no project of this nature has been implemented as 

yet, it is foreseeable that this kind of project will lead 

to many disputes. In similar terms, some other projects 

exploiting renewable energies have suffered from 

opposition in states such as Oaxaca, due to a perceived 

ecological component that may affect the landscape 

and environment of certain regions.

Droog: Interestingly, markets both domestic and 

foreign where energy activity is new or renewed tend 

to have an uptick in disputes. Some of the disputes are 

minor and are likely the result of a lack of familiarity 

with the industry, laws and regulations. But some of the 

disputes go to more fundamental issues as to whether 

localities have or have not developed sufficient 

regulations and laws to deal with the activities – for 

example, the continued evolution of the policy, legal 

and public opinion debate regarding fracking. 

Warren: One of the most promising and controversial 

emerging technologies is the use of hydraulic 

fracturing, both land based and deep water. Local, state 

and country bans on the use of hydraulic fracturing to 

develop oil and gas shale are well known. Although the 

technology has been in use for decades, it is the recent 

improvements to the technology that have made it 

commercially feasible for widespread use that has 

made its introduction the subject of environmental, 

safety, personal injury and commercial litigation. 

The environmental and transportation concerns 

surrounding shale development have also plagued 

the Canadian Oil Sands that have fuelled greenhouse 

gas issues and stalled the Keystone Pipeline project. 

Even in Canada, the prospect of a pipeline to the west 

coast has raised environmental concerns despite its 

economic benefit. Many oil shale and Canadian oil 

sands projects in the early 1980s went dormant when 

the prices dropped precipitously in the mid-1980s 

and all of these activities could be in jeopardy again if 

prices drop or other concerns make it uneconomical to 

use this technique.

CD: Has there been any recent amendment or 

addition to the law of your county which may 
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impact the manner in which the disputes in the 

energy sector are handled?

Droog: Laws regarding arbitration, ADR and foreign 

judgments continue to evolve in the US. This trend has 

been and will continue to be prominent within the 

energy sector because of the multinational nature of 

the business and the need for transparent, credible and 

global systems for resolving disputes.

Warren: Although there have been numerous 

modifications related to safety and environmental 

matters that have created additional disputes, there has 

been no major new federal legislation in the US. Some 

states and a number of local jurisdictions have enacted 

legislation and ordinances banning hydraulic fracturing 

many have adopted new fluid disclosure requirements. 

The US Environmental Protection Agency has issued 

new regulations on greenhouse gases that will 

dramatically impact electric generations’ plants, the 

coal industry and refineries. The US Bureau of Safety 

and Environmental Enforcement has reinterpreted its 

safety role to include contractors as well as operators.

Venegas: As part of the energy reform in Mexico, a 

complete new legal framework has been put in place. 

Now it is possible to arbitrate, without any restrictions, 

all the contracts that the state owned oil company 

PEMEX and the state owned electricity company 

CFE may execute with private contractors. In this 

context, the restriction to arbitrate the rescission of 

these types of contracts has been removed. Moreover, 

these disputes will be subjected to commercial laws. 

In addition, if the contract is performed abroad, 

PEMEX and CFE could be subjected to foreign laws 

and foreign courts. Notwithstanding the above, and 

although now it is possible to assign contracts for 

the exploration and drilling of oil to private national 

and foreign companies, their rescission may not be 

subjected to arbitration. In the case of a rescission, 

the area assigned in the contract will immediately 

return to the Mexican State, together with all the 

assets necessary for its exploitation. These effects and 

the validity of the rescission could not be subjected 

to arbitration. However, all the other contractual 

claims arising from these types of contracts could be 

subjected to arbitration between the assignee and the 

National Commission of Hydrocarbons. Unfortunately, 

we believe that this kind of regulation would produce 

uncertainty for the contractor, since it may lead to 

parallel litigation involving an arbitration dispute and 

a case before Mexican Courts in connection with 

interconnected contractual causes. Such procedural 

nightmares have already created problems in the past, 

and will surely continue creating problems in the future 

if the law is not amended.

CD: To what extent are energy companies at risk 

of becoming embroiled in a corruption related 

dispute with authorities? What advice can you offer 

if an investigation materialises?

Emmert: All complex, regulated industries with 

significant investments and thousands of employees 

are potentially subject to investigations from 

regulators, legislators, government authorities and 

adversarial parties in disputes. Also, changing or new 

regulations may pose new, unforeseen challenges to 

which companies must quickly respond – with only 
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limited internal resources – prior to a regulatory review 

that could impact resource development or output. 

As an example, the debate over the use of non-GAAP 

metrics in oil and gas companies’ financial reporting 

is an area that may see increased investigative activity 

in the very near future. In 2013, the SEC established 

the Financial Reporting and Audit Task Force that 

has as one of its tasks, investigating the use of non-

GAAP metrics in company financial statements. This 

is especially relevant to the energy industry given the 

increased use of Master Limited Partnerships (MLPs) 

in the industry as a favourable business structure to 

minimise tax liability. However, MLP partnership values 

are established using non-GAAP financial measures. 

As an example, distributable cash flow does not have 

a standard definition across the industry and may 

change from time to time, based on certain other 

financial reporting metrics. The inconsistent application 

of such non-GAAP measures may ultimately be 

challenged by regulators, investors, lenders and others. 

If faced with an investigation initiated by regulators, 

stakeholders, the board of directors or others, the 

timely retention of experienced outside counsel is the 

necessary first step. Experienced counsel, working with 

company personnel, advisers and others will bring the 

experience of working with the investigating party, the 

venue of the investigation and other important factors 

to bear on the resolution of the investigation as quickly 

and efficiently as possible.

Venegas: Whenever a market is opened for private 

investors in a country, the risk exists that some 

companies or governmental officials may engage in 

corrupt practices. Our recommendation would be 

to have complete awareness of the risks that such 

practices may produce – not only in Mexico but also 

abroad – and avoid them. The best way to avoid them 

is always to contact high level government officers 

and make them aware of the improper conduct of 

subordinates, if they are the ones responsible of the 

corruption. In any event, if the situation involves high 

level offices, our recommendation would always be 

to denounce this situation before the competent 

authorities. If an investigation materialises and the 

company was in some fashion involved in the facts, 

it is important to immediately assess the situation 

and identify the improper acts and who within the 

company was responsible for them. We would always 

suggest being proactive and cooperating with the 

authorities to help them clear up any situation or 

confusion they may have. In our experience, being 

“The regulatory oversight by a variety of specialised agencies across 

local, state and federal levels continues to add layers of disputes with 

producers, even before new production has started.” 
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cooperative and transparent is always the best way to 

deal with this kind of investigation.

Warren: With the increase in the number of countries 

that are enacting anti-corruption laws and many 

others that are strengthening existing regimes, energy 

companies are much more likely to become embroiled 

in corruption related disputes with authorities. This 

is especially true for energy companies operating in 

areas that have long histories of treating bribery as 

a normal method of doing business. Hopefully, the 

company already has a policy and procedures for 

internal reporting, and training in place. The first step 

should be to do an assessment of the allegations. 

Does this involve company personnel, suppliers or an 

industry wide investigation? Unless the company can 

be certain that it is not involved or the threat can be 

contained, an outside adviser will usually be required 

to conduct a thorough investigation and speak with 

the enforcement agencies. There will also be a need to 

protect the image of the company during this time so 

the corporate communications department will need 

to be involved. Unless a specific corporate compliance 

department exists, coordination through the general 

counsel’s office is advisable.

Droog: Anytime a company operates globally or 

does business with or at the request or approval of a 

government, compliance and avoidance of improper 

conduct are essential. Many energy companies are 

world class in compliance and have led the way 

in training and enforcing significant compliance 

programs. Investigations need to be handled 

thoroughly and swiftly with true independence.

CD: In your opinion, and in general terms, what key 

considerations should energy firms make when 

trying to resolve a dispute?

Warren: The first consideration should always be to 

find a way to resolve the dispute without resorting to 

arbitration or litigation. Aside from the time consumed 

and cost, most of the players in the energy industry 

will need to work together in the future as partners or 

suppliers. At this point the matter should be elevated 

to the highest levels with the authority to resolve the 

matter. If resolution at that level is not possible, then 

try to narrow the dispute so that it can be resolved 

more efficiently and expeditiously. Particularly, when 

major energy players are involved it is very important 

that the parties act in a professional manner so that 

the relationship is not irreparably damaged. Finally, it 

must be recognised that the best result is a negotiated 

settlement that leaves the parties with the belief that 

the matter has been resolved fairly and this can occur 

at any time in process.

Venegas: A company must evaluate the cost of the 

litigation and the damage that it may cause, not only 

with the client but also within the social community. 

In addition, it is always advisable to have a conscious 

and critical approach to the claims, and evaluate 

their strengths or weaknesses. Arguing a weak case 

will constitute a bad precedent for future cases and 

projects. Before bringing a dispute, it is advisable to 

have at least two law firms analysing the matters in 

dispute, and also to have at least one technical expert 

evaluating it with fresh eyes. If, after this analysis, the 

pros outweigh the cons, it would be advisable to file 
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the corresponding complaint. Finally, the timing for 

bringing the dispute and any settlement scenario will 

also need to be carefully evaluated before initiating a 

case.

Droog: Companies need to do the right thing the 

right way, learn from when they don’t, and know the 

business. If you do these things, you will avoid most 

disputes and prevail in many.

CD: How important to a successful outcome is the 

chosen method of dispute resolution? To what 

extent are firms choosing ADR as a means of 

resolving disputes?

Venegas: Selecting the dispute resolution method, 

when possible, is essential. Arbitration and other 

ADR methods are the better ways to handle energy 

disputes, since in almost 99 percent of the cases deal 

with complex factual political and legal issues. Local 

courts are simple not very well prepare and do not 

have sufficient time and resources to handle them 

properly. For this reason, it is advisable to have tailored 

ADR agreed beforehand in the contract. The parties 

must make a conscious effort to choose the best 

ADR for the type of project. For instance, in large and 

expensive energy projects lasting more than two years, 

it is advisable to agree on a dispute board. In disputes 

involving exclusively technical issues, resolution by a 

technical expert may be the best solution. In general, 

a company must approach ADR experts at the time of 

the execution of the contract and seek their advice on 

the best ADR method for the specific case.

Droog: This depends greatly on the dispute. Many 

countries have legal systems that can efficiently and 

effectively resolve disputes and in such cases litigation 

may be the best means. But a multi-tiered approach 

of mediation and binding arbitration with the results 

enforceable in court has and will continue to be the 

preferred mechanism because it is widely applicable, 

can be confidential, customable, and, frankly, the 

dispute may require a particular expertise that 

demands a private system of resolution. 

Warren: The relationship of the parties and the 

definition of a successful outcome will have a huge 

impact on the method chosen to resolve a dispute. 

A failure in the supply chain may have to be resolved 

in litigation as there may be no contract mechanism 

to resolve the dispute through arbitration. But even 

in this context, mediation is always available and is 

often a good way to resolve the dispute short of the 

need for court intervention. In addition, the parties 

can always agree to binding arbitration even if they 

do not have a contract or the contract provides for 

court resolution. Recognising that litigation is very 

public, and may be precedent setting, is dependent 

on the strength of the local court system, and usually 

very slow, energy companies are generally including 

some type of alternative dispute resolution provision 

in their contract. This may include a step process of 

negotiation, mediation and binding arbitration or 

going directly to binding arbitration. This may be 

accomplished using one of the recognised arbitration 

institutions or ad hoc using the UNCITRAL Rules.

CD: What trends are you seeing with regard to 
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settlements in energy and resources disputes? Are 

today’s firms more likely to reach a settlement out 

of court?

Droog: I do not see any noticeable trends in whether 

settlements are or are not achieved. Legitimate 

disputes where it makes economic, reputational, 

business and legal sense to settle will get settled if 

parties are reasonable. Occasionally, even reasonable 

parties cannot reach settlement or need the issue 

resolved by a third party court or tribunal. There seems 

to be a trend towards decoupling the management 

of the dispute from the management of negotiations 

and settlement. Outside firms are being retained for 

more specific roles and to execute on a strategy. While 

the development of the strategy, including any effort 

to resolve the dispute, are more likely to be managed 

internally.

Warren: It is always difficult to determine settlement 

trends as they are confidential by their nature. That said, 

settlements are being reached whenever possible, but 

it appears that as the amounts in dispute are growing 

larger, the parties are either unwilling or unable to 

settle. For instance, even though the amount in dispute 

may represent only a small percentage of total project 

costs, the amount may still be in the tens of millions 

of dollars and neither party can justify a settlement to 

its management. The approval process for settlement 

has become so difficult that it is often easier to simply 

accept the award of a panel of arbitrators or a court 

decision than try to justify a settlement to the board 

of directors. Furthermore, internal or external auditors 

may put management at risk by questioning the 

settlement years after the settlement.

Venegas: Considering all the factors involved in energy 

disputes, the parties tend to settle cases instead of 

getting involved in expensive and time consuming 

litigation. In most of these cases, both parties are more 

interested in not damaging their relationship and 

enhancing the opportunity for future collaboration and 

business. For this reason, settlement of disputes in this 

sector has increased.

CD: The energy sector is often on the receiving end 

of negative media attention and public opinion. 

What advice can you give to firms on managing the 

reputational risk attached to disputes?

Emmert: Legal and media experts are best suited 

to provide advice on managing the reputational risk 

associated with specific disputes. Generally, negative 

media attention should be counteracted with 

positive media coverage. One underutilised method 

is to demonstrate the positive contribution these 

companies in the energy industries make to the local 

and national economy. This has been particularly 

impactful over the past few years as economic activity 

in the oil and gas sector, notably unconventional shale 

production, has strongly contributed to the country’s 

avoidance of an even deeper economic recession.

Venegas: First, companies undertake due diligence 

on the potential social and environmental issues that 

a specific project may produce. Once this is done, a 

specific plan to approach potentially affected parties 

must be designed in order to clearly communicate 
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the benefits of the project and resolve any concern 

that they may have. Understanding the cultural and 

social context is very important and, to that end, it is 

recommended to hire local experts who may be more 

aware of the manner to deal with these kinds of issues. 

Finally, it is also advisable to have an open approach 

toward environmental authorities and to assess the 

potential risks of the project and the communication 

strategy as it concerns the community who may be 

affected.

Warren: There is very little that a company can do 

to prevent negative publicity in litigation as all court 

filings are public. It is clear that BP made many mistakes 

in the comments released early in the Macondo 

incident. Since then, they have crafted a strong public 

relations campaign related to restoration of the Gulf 

Coast and the many benefits they provide through 

their Alaska operations by emphasising job creation 

throughout the United States. Media training and good 

corporate communications policies go a long way to 

avoiding early misstatements. On the other hand, one 

of the principal benefits of ADR is its confidentiality 

so that negative publicity can be avoided. One 

caution is to be certain that the contract contain a 

confidentiality provision in the contract to maintain 

strict confidentiality throughout the ADR process.

Droog: Contemporaneous but thoughtful response is 

often necessary. Not every unfair or negative comment 

requires a response. But the public is sophisticated, 

understands the fundamental value of many energy 

companies and, if given both sides or often all sides of 

an issue, they are willing to be fair. Additionally, having 

an affirmative and positive image and messaging 

program in place that is not reactionary helps build a 

solid foundation for when you need to communicate in 

a difficult situation or in response to a crisis. To stay up 

on this task takes preplanning and investing in media 

related resources. There must be a true partnership 

between legal, the executive level and the policy 

and public affairs group. When there is, the company 

benefits greatly and I think the public does as well.

Daniel D. Droog is senior counsel at Chevron, Michael P. 

Emmert is a managing director at Navigant Consulting, 

John P. Warren, Jr. is senior legal counsel at Petrobras 

America Inc. and Marco Tulio Venegas is a partner at 

Von Wobeser y Sierra.
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FORUM: ENFORCEMENT OF FOREIGN  
JUDGMENTS
Doug Jones, Ozan Akyurek, Jason Woodland and Tatiana Menshenina

FW: What hurdles do parties regularly face when 

attempting to enforce a judgment or award in 

another jurisdiction? What are the main grounds 

on which such judgments or awards are usually 

challenged in other jurisdictions?

Menshenina: The most common problems faced by 

parties attempting to enforce a judgment or award 

in another jurisdiction are objections based on the 

public policy of the jurisdiction where enforcement is 

being sought. Even in a developed legal jurisdiction 

such as England, public policy has been described 

as a “very unruly horse” and its scope is notoriously 

difficult to define. This can be particularly problematic 

in jurisdictions where the courts are protective of 

domestic parties. Furthermore, outside of enforcement 

regimes arising from conventions or treaties, the 

process of seeking the recognition and enforcement 

of judgments can be technical, time-consuming and 

expensive.

Akyurek: Issues concerning the enforcement of 

judgments between Member States are governed by 

EU regulations including the Council Regulation of 22 

December 2000 on jurisdiction and the recognition 

and enforcement of judgments in civil and commercial 

matters, also known as Brussels I Regulation, which 

provides fast enforcement proceedings. Judgments 

which fall into the scope of the Brussels I Regulation are 

recognised ipso jure in other Member States through 

a simplified procedure so as to obtain a declaration of 

enforceability. Hurdles may arise when a party seeks 

to enforce a judgment in a foreign country where no 

bilateral treaty, dealing with the reciprocal recognition 

and enforcement of foreign judgments, has been 

signed. Under these circumstances, enforcement may 

be denied, especially in case of non-compliance with 

public policy or lack of jurisdiction of the foreign court. 

Enforcement of arbitral awards is, in theory, easier 

than enforcement of court judgments thanks to the 
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1958 New York Convention on the recognition and 

enforcement of foreign arbitral awards signed by 150 

countries. However, in practice. difficulties enforcing 

arbitral awards may arise in countries known to be 

unfriendly to arbitration. In those countries, it may 

be difficult to obtain the enforcement order from the 

judiciary and enforcement may sometimes be blocked 

on the grounds that the award would breach public 

policy rules.

Jones: Common grounds upon which arbitral awards 

are challenged are breach of natural justice, breach 

of public policy and non-arbitrability – that is, the 

subject matter of the dispute is not one that is able 

to be settled by arbitration. In Australia, since TCL Air 

Conditioner v The Judges of the Federal Court of Australia, 

it is clear that a breach of natural justice will not act as 

an impediment to the enforcement of a foreign award 

unless a real unfairness in the resolution of the dispute 

has resulted from the breach. An Australian court may 

refuse recognition or enforcement of an arbitral award 

if the court finds the award is in conflict with public 

policy per Article 36 of the UNCITRAL Model Law on 

International Commercial Arbitration as adopted in 

Schedule 2 of the International Arbitration Act 1974 

(IAA). The recent Federal Court decision of Emerald 

Grain Australia Pty Ltd v Agrocorp International Pty Ltd 

affirmed this proposition. When determining whether 

to set aside an arbitral award, the court demonstrated 

that it should give effect to the policy of the IAA to 

uphold arbitral awards and a decision that the award 

breaches public policy requires clear evidence to this 

effect.

Woodland: Judgment debtors seeking to resist 

enforcement of a judgment or award in a foreign 

jurisdiction will typically try to frustrate enforcement 

in a number of ways. First, it is often argued that there 

was some procedural defect in the judgment or award 

– for example, the proceedings were not properly 

served or the tribunal was not correctly appointed 

– such that it should not be enforced. Secondly, 

defendants may argue that the judgment is contrary to 

public policy, for example where the class of damages 

is not recognised in the enforcement state. Finally, 

a defendant may try to re-litigate the substantive 

dispute and assert that the judgment or award is 

wrong. The growing trend toward mutual recognition 

and enforcement of judgments and awards means 

that this line of attack is increasingly difficult to argue 

successfully.

FW: Have you seen any legal and regulatory 

developments in the past 12-18 months, with 

implications for enforcing judgments or awards in 

other jurisdictions?

Jones: The recent landmark case of TCL Air Conditioner 

has confirmed the strong pro-arbitration stance of 

Australian courts in giving effect to international 

arbitral awards. The High Court of Australia made it 

clear that an appeal to set aside an arbitral award 

pursuant to a breach of natural justice will not in itself 

suffice to have the decision quashed, unless it can be 

demonstrated that real unfairness in the resolution of 

the dispute has occurred. Amongst other grounds of 

appeal raised by the appellants, the alleged breach of 

the hearing rule by the arbitral tribunal did not suffice 
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to establish that a real practical injustice had occurred. 

The implications of this case are that Australian courts 

will give full and final effect to foreign arbitral awards. 

The decision attests to the commitment of Australian 

courts in protecting the finality of arbitral proceedings, 

and signifies a positive future for enforcing foreign 

judgments in Australia.

Akyurek: European Parliament and European Council 

adopted the EC No 1215/2012 European Regulation 

on jurisdiction, recognition and enforcement of 

judgments in civil and commercial matters on 12 

December 2012, aimed at amending and simplifying 

the current system set up by the Brussels I Regulation. 

The EC Regulation will come into force between 

Member States on January 2015. From this date on, 

recognition and enforcement of judgments issued in a 

Member State will be recognised in another Member 

State without any special procedure being required. 

This European reform will have a major impact on the 

enforcement of judgments in EU jurisdictions. As for 

the enforcement of arbitral awards, the situation tends 

to improve year after year given the continuous spread 

of the New York Convention – recently signed by 

countries such as Gabon, Burundi, Iran and Myanmar 

– and the modernisation of arbitration legislation, 

especially in developing countries. In 2012, Saudi 

Arabia adopted a modern arbitration law followed 

in 2013 by a new law on enforcement of foreign 

judgments and awards.

Woodland: The prospect of enforcing judgments 

or awards in foreign jurisdictions is very country 

dependent. Whilst I think there has been a general 

trend towards making judgments, and particularly 

arbitral awards, easier to enforce across the board, 

different jurisdictions are developing at different rates. 

Efforts by some jurisdictions – notably Dubai and 

Singapore, but also countries such as Malaysia and 

Mauritius – to become arbitration centres will continue 

to improve the prospects of arbitral awards being 

enforced, and this is likely to have a knock-on effect on 

Court judgments.

Menshenina: It is fair to say that recently there has 

been a distinct tendency for courts in jurisdictions 

seeking to develop the attraction of their dispute 

resolution services to restrict public policy challenges 

to the enforcement of foreign judgments and awards. 

A notable example of this trend is in Russia, where 

public policy objections had frequently been raised 

to prevent the enforcement of foreign judgments and 

awards. Guidance was issued by the Presidium of the 

Supreme Arbitrazh Court of the Russian Federation 

to restrict the use of the public policy exception. That 

said, the practical effect of this guidance is still open 

to doubt. Another recent trend has been challenges 

to judgments based on the alleged unfairness of an 

asymmetric jurisdiction clause, where one party only is 

given an option to decide on the jurisdiction in which 

to commence proceedings, or whether to arbitrate or 

litigate.

FW: What treaties and conventions exist to facilitate 

the cross-border enforcement of judgments and 

awards? How difficult is it to enforce a judgment 

or award in a foreign state with which there is no 

treaty, and how does this process work?
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Woodland: In the arbitration world, there is of course 

the well-known New York Convention, to which 150 

countries are now signatories. Within Europe, the 

Judgments Regulation and the Lugano Convention 

regulate the enforcement of court judgments. There 

are also many bilateral treaties between individual 

countries. Enforcing a judgment – or, more rarely, an 

award – outside these mechanisms generally depends 

on the principles of comity and reciprocity and is 

undoubtedly more difficult. Precisely how difficult 

depends on the particular jurisdiction, but there 

are some countries where it is far from certain that 

judgments will be enforced.

Menshenina: As far as English judgments are 

concerned, there are essentially three different ways in 

which judgments can be enforced abroad – through 

multilateral convention, bilateral treaties and ad hoc 

procedures. As to multilateral conventions, there are 

the accelerated enforcement procedures provided 

for in the Brussels Regulation or Lugano Convention 

which provide for the automatic enforcement of 

judgments once certain basic prerequisites are 

satisfied. The second is through bilateral treaties that 

are in place between England and various other 

jurisdictions, mostly Commonwealth and former 

Commonwealth territories. The advantage of these 

conventions and treaties is that there is no need to take 

fresh proceedings in the enforcement jurisdictions. 

Finally, in jurisdictions not within the remit of the 

above, judgments may be enforced by bringing fresh 

proceedings, perhaps combined with an application 

for summary judgment, but there is less certainty 

and predictability in this process. As to arbitration 

awards, there is more uniformity as a result of the 

widespread applicability of the New York Convention 

on the Recognition and Enforcement of Awards, which 

provides an expedited procedure for the recognition 

of awards, subject to public policy exceptions. If 

there is no treaty or any other arrangement for the 

enforcement of judgments or awards, generally 

it will be necessary for the claimant to bring fresh 

proceedings in the relevant jurisdiction and take 

advantage of any provisions that might exist for 

summary judgment relying on the existing judgment 

or award.

Akyurek: Recognition and enforcement of judgments 

issued in a Member State are governed by the Brussels 

I Regulation. Regarding recognition and enforcement 

of judgments handed down in third countries, 

difficulties should be assessed through the existence, 

or not, of bilateral treaties entered into between the 

country where the judgment has been issued and the 

country where enforcement is sought. In cases where 

no multilateral or bilateral treaty has been signed, the 

success of enforcement will mostly depend on how 

effective the foreign national legal system is and what 

degree of importance is granted to the respect for 

the rule of law. By way of comparison, French courts 

will apply the Cornelissen case law which requires 

that a foreign judgment meets the following three 

requirements: first, the jurisdiction of the foreign court; 

second, that the parties have not seized a foreign court 

in order to defraud otherwise applicable rules; and 

third, compliance with international public order.

Jones: The Convention on the Recognition and 
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Enforcement of Foreign Arbitral Awards 1958, also 

known as the New York Convention, facilitates the 

cross-border enforcement of arbitral awards between 

its signatory states. The worldwide ratification of 

the convention by about 150 nations has made 

an extraordinary contribution to globalising the 

arbitration process. The convention has enhanced the 

arbitral process as it permits flexibility when choosing 

the seat of an arbitration, without compromising the 

enforceability of awards. Nations have given effect 

to the convention by adopting or incorporating its 

provisions into their domestic legal frameworks. 

Australia as a signatory to this convention has adopted 

its provisions under section 8 of the IAA. However, a 

nation’s failure to ratify a treaty or convention does not 

in itself preclude the enforcement of a foreign award 

in that nation. An arbitral award’s enforceability will 

be dependent upon the available legal frameworks 

established in a nation’s domestic law that are able to 

give effect to such awards.

FW: Could you comment on any recent cases in 

which enforcing a judgment or award has proved 

problematic? How was the issue resolved, and with 

what outcome for the parties?
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Akyurek: Enforcement of judicial decisions proves to 

be problematic when facing the issue of fundamental 

rights and particularly the fundamental principal of 

a fair trial. In 2012, the French Supreme Court denied 

the enforcement of two Californian judgments on the 

ground that these judgments were not consistent 

with international public order. This outlines the fact 

that difficulties enforcing foreign judgments may arise 

even when the two countries involved have advanced 

legal systems, such as France and the US. In terms of 

arbitration, in 2012 and 2013, courts in Qatar rejected 

the enforcement and annulled arbitral awards on 

the grounds that the award did not state that it was 

rendered “in the name of the Emir”. Fortunately, this 

approach seems now to have been abandoned by 

the Qatari courts. On the other hand, courts in some 

jurisdictions support the enforcement of arbitral 

awards. In one of the chapters of the Yukos saga, 

an award was rendered in Moscow against Rosneft. 

The award was annulled by the Russian courts. 

Nevertheless, Yukos Capital managed to have the 

award recognised by the Dutch and English courts 

and enforced on assets located in the Netherlands and 

the UK. Recognition of foreign awards that have been 

successfully challenged and annulled in their original 

seat can nevertheless be enforced in some arbitration-

friendly jurisdictions.

Jones: In some circumstances, public policy can prove 

to be an obstacle to the enforcement of an award. In 

Australia, under Article 36(2)(b)(ii) of the UNCITRAL 

Model Law, a court can refuse recognition of an arbitral 

award on the ground that the award is contrary to 

public policy. The public policy which is to be applied 

in making this determination is that of the state in 

which enforcement is being sought. The public policy 

of Australia in relation to refusing enforcement of 

awards was explored in the recent case of Traxys Europe 

Sa v Balaji Coke Industry Pvt Ltd. The Federal Court of 

Australia in that case concluded that awards should be 

set aside only where their enforcement would “violate 

the forum state’s most basic notions of morality and 

justice”. The court therefore adopted a restrictive view 

of public policy with respect to the enforcement of 

foreign awards, in line with international authority 

which adopts the same line of reasoning. This 

approach reflects the current position taken to public 

policy in Australia and a unified international mindset. 

The outcome in Traxys was the Court’s rejection of 

the numerous public policy grounds upon which the 

respondent relied to resist enforcement of the award. 

The stringent requirements for non-enforcement on 

public policy grounds were not made out.

Menshenina: Innovative techniques for enforcing 

English judgments abroad were developed in the 

Masri line of cases which has since been applied in 

the Ablyazov litigation. In summary, in the Masri cases, 

the English court appointed a receiver to collect the 

assets of the judgment debtor abroad. This proved 

very effective as a means of indirect enforcement. 

Those techniques have been further developed in the 

Ablyazov litigation in enforcing an English judgment 

against the assets of the defendant located worldwide. 

Coupled with the power of the English court to 

hold in contempt those who seek to frustrate the 

enforcement of judgments, this has proved an effective 

way to enforce English judgments without the need 
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to have the judgment enforced directly in the foreign 

jurisdiction.

Woodland: There have been two recent cases 

in London involving the enforcement of Russian 

judgments – the Aeroflot v Berezovsky case and the JSC 

VTB Bank case against Mr Skurikhin. In each case, the 

claimant had obtained a judgment from the Russian 

court which they sought to enforce in England. 

Because Russia is not subject to the Judgments 

Regulation, nor a party to the Lugano Convention nor 

any bilateral treaty with England, the claimants had 

to rely on the common law method of enforcement. 

This involves issuing new proceedings in London and 

applying for summary judgment on the basis of the 

Russian judgments. In Aeroflot, the High Court initially 

dismissed the claim, finding that the principle of finality 

had been breached. However, the Court of Appeal 

has overturned this decision, and so the issue will 

proceed to a full trial. In JSC, the claimant was mostly 

successful in defeating the defendants’ arguments as to 

why the Russian judgment should not be recognised. 

However, the court held that some parts of the Russian 

judgment could amount to a penalty, and therefore 

contrary to public policy. Again, this issue will proceed 

to a full trial should JSC wish to pursue enforcement of 

this part of the judgement.

FW: In your experience, do the issues surrounding 

enforcement become more complicated 

depending on the method used to resolve the 

dispute – for instance, if the parties have sought a 

judicial resolution rather than arbitration?

Menshenina: Enforcing judgments can be more 

problematic than arbitration awards, at least outside 

the scope of multinational conventions and bilateral 

treaties. Enforcement will then be dependent on the 

particular requirements of each jurisdiction which can 

be technical and complex, with the outcome uncertain. 

By contrast, by far the majority of jurisdictions are 

signatories to the New York Convention, which results 

in a more standardised approach to enforcement of 

arbitration awards, albeit subject to a public policy 

exception which can still hinder effective enforcement.

Woodland: It is generally accepted that arbitration 

awards are likely to be easier to enforce, provided that 

the country in which enforcement is to take place is 

a signatory to the New York Convention. Since 150 

countries are signatories to the New York Convention, 

in the majority of cases it should – in theory at least 

– be straightforward to enforce an arbitral award. In 

practice, it is sometimes not quite as simple as that. 

There remain certain countries which are resistant to 

enforcing arbitration awards, although it is becoming 

less and less common. In those countries it may be 

easier to enforce a Court judgment, but that is entirely 

dependent on the system in place in the jurisdiction 

where enforcement is being sought.

Jones: There exists ample machinery in pro-arbitration 

states by which to enforce a foreign arbitral award. 

Australia, as a nation that has ratified the New York 

Convention and the UNCITRAL Model Law, provides 

two avenues by which to enforce a foreign award. The 

first is to seek enforcement in accordance with the 

provisions of the Foreign Judgments Act 1991 (FJA). 

Registration of a foreign award under the FJA enables 
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a party to seek recovery and enforcement of the award 

in the same manner as a judgement or order by that 

court. A second avenue for enforcing foreign awards 

in Australia utilises Article 35(1) of the UNCITRAL 

Model Law. Article 35(1) relevantly provides that “an 

arbitral award, irrespective of the country in which it 

was made, shall be recognized as binding and, upon 

application in writing to the competent court, shall be 

enforced subject to the provisions of this article and of 

article 36”. It can therefore be said that the process of 

enforcing a foreign arbitral award is not a complicated 

one, and is made simple and efficient by the legal 

frameworks through which enforcement is pursued.

Akyurek: Resolving cross-border disputes through 

arbitration is not only more appropriate, but 

allows easier enforcement of the arbitral decision 

in other jurisdictions. Enforcement of a judgment 

is complicated in the absence of a bilateral treaty 

between the country in which the judgment was 

rendered and the country in which enforcement 

is sought. The US, for instance, has not signed any 

bilateral or multilateral treaty for the enforcement of 

foreign court judgments. Consequently, a US court 

decision might be examined de novo in the country 

where enforcement is sought, and vice versa. No 

such obstacles exist for arbitral awards thanks to the 

New York Convention of 1958, pursuant to which 

recognition and enforcement should be granted 

subject only to minimal scrutiny of the foreign award. 

However, this advantage on favouring arbitral awards 

might be overturned in unfriendly jurisdictions. 

FW: For certain types of disputes, what challenges 

can arise from ‘forum selection’ clauses, where 

the lender alone has the option to choose 

between foreign litigation and arbitration, while 

the borrower is limited only to arbitration? How 

can such clauses complicate the enforcement of 

judgments and awards?

Jones: A forum selection clause of the kind described 

constitutes a unilateral option to arbitrate a dispute. 

It is well settled under English law that a unilateral 

option to arbitrate is valid and operative, and therefore 

enforceable by the courts. The English Court of 

Appeal in Pittalis v Sherefettin gave a particularly strong 

vindication of this position, holding that there was 

no requirement of mutuality for a clause requiring or 

allowing an election for arbitration. On this authority, 

the existence or exercise of a unilateral option to 

arbitrate will not pose a threat to the enforcement of 

an arbitral award. While this is the position in English 

law, it must be understood that the laws in other 

“Resolving cross-border disputes through arbitration is not 

only more appropriate, but allows easier enforcement of the 

arbitral decision in other jurisdictions.” 
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jurisdictions are by no means in agreement on this 

point. The Russian Supreme Arbitrazh Court reasoned 

quite differently in RTK v Sony Ericsson, taking the view 

that a unilateral option to arbitrate violates the right to 

equal access to justice.

Akyurek: In some jurisdictions, including France, 

the issue regarding the so-called ‘one-sided optional 

arbitration clause’ in contracts, usually concluded 

with banks, only arises in cases where the contract is 

considered to be a ‘consumer contract’, as this option 

is part of the protection offered to consumers – as 

opposed to professionals – considered to be the weak 

party that needs to be protected. Such a clause may 

not automatically be considered null and void except 

if it creates a significant imbalance between the rights 

and obligations of the parties to the contract, to the 

detriment of the non-professional or the consumer. 

However, the abusive nature of the ‘one-sided optional 

arbitration clause’ contained in consumer contracts 

is only a presumption. In some jurisdictions, the 

consumer bears the burden of proof to establish that 

the clause creates significant imbalance.

Woodland: In straightforward cases, there should 

not be any complication – at least under English law. 

If the claimant is the lender, they will elect between 

litigation and arbitration and the dispute will proceed 

accordingly. Similarly, if the claim is brought by the 

borrower the dispute will be dealt with by arbitration. 

Complications can, however, arise where there are 

cross-claims. For example, imagine that the lender 

brought a claim and elected litigation but the borrower 

pursued a counter-claim. The counter-claim would 

have to be dealt with by arbitration. If both the claim 

and the counter-claim were successful, the lender 

would be seeking to enforce a Court judgment and the 

borrower an arbitral award. This may lead to one party 

having a greater prospect of being able to recover their 

damages. There may also be an issue as to whether it is 

permissible to set-off the Court judgment against the 

arbitral award.

Menshenina: These asymmetric problems have 

recently proved to be problematic. Court decisions 

in Russia and France in particular have questioned 

the enforceability of such clauses against the party 

that does not have the option to choose whether to 

arbitrate or to select the jurisdiction, albeit that in other 

jurisdictions, such as England, such clauses have been 

enforced. Accordingly there is a real risk that if such a 

standard is included in a contract, enforcement of any 

judgment or award in due course may be frustrated 

by public policy objections as to the validity of the 

clause. The better choice may now be to avoid these 

clauses, at least where enforcement might be sought in 

jurisdictions where a party can raise such public policy 

objections.

FW: In cases where a foreign judgment is rejected, 

what options are available to the plaintiff to 

challenge the decision? In your experience, is 

success in such circumstances likely?

Woodland: In those circumstances where a foreign 

judgment is rejected, and assuming it cannot be 

enforced elsewhere, the plaintiff can take one of three 

steps. First, it could challenge the decision to reject 

the foreign judgment in the jurisdiction in which it 
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is seeking to enforce, by way of an appeal or review. 

Secondly, the plaintiff could seek to remedy any defect 

in the foreign judgment which caused its rejection. 

For example, if the plaintiff was seeking to enforce 

a default judgment but the country of enforcement 

did not recognise such judgments, the plaintiff could 

seek a judgment on the merits. Finally, the plaintiff 

should consider whether it could issue substantive 

proceedings in the country it had wished to enforce 

the foreign judgment. Although this would mean 

re-litigating the issues, this is probably the most 

effective solution if enforcement of a foreign judgment 

is rejected, provided that the plaintiff was not barred 

from doing so by, for example, an exclusive jurisdiction 

clause.

Akyurek: A party seeking enforcement of a judgment 

which has been declared unenforceable by a French 

court can challenge this decision. According to French 

law, the plaintiff may lodge an appeal against the 

court decision rejecting the enforcement before the 

President of the Tribunal de Grande Instance, a Regional 

Court, pursuant to Article 509-7 of the French Civil 

Procedure Code. However, in most cases, appeal courts 

rarely quash judgments of first instance, particularly 

where the first instance court considers that the foreign 

judgment is in breach of French Public Order Policy.

Jones: The FJA provides a framework for the 

registration of foreign judgments in Australia. In 

the event that a foreign judgment is not registrable 

under section 7 of the FJA, there are other avenues 

to challenge and thereby enforce the decision. One 

option would be a bilateral treaty which enables the 

judgment to be enforced. In Australia, the Reciprocal 

Recognition and Enforcement of Judgments in Civil 

and Commercial Matters 1994 with the UK and the 

Trans-Tasmania Proceedings Act 2010 with New 

Zealand, are two examples. Alternatively, in the 

absence of a treaty, the common law is likely to aid the 

enforcement of a money judgment in Australia. The 

success of these approaches will ultimately depend 

on the satisfaction of the relevant criteria and must be 

determined on a case-by-case basis.

Menshenina: Whether there are options available 

to challenge the rejection of a foreign judgment is a 

matter for the jurisdiction concerned. Normally there is 

a right to appeal a first instance decision and of course 

that will lead to further delay, which may itself frustrate 

the purpose of enforcement. 

Doug Jones is a partner at Clayton Utz, Ozan Akyurek 

is a partner at Jones Day, Jason Woodland is special 

counsel at Peters & Peters, and Tatiana Menshenina is of 

counsel at Simmons & Simmons.
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“Who cares about jurisdiction clauses? It’s the boring 

legal stuff at the back of the contract. I’ve chosen 

English law so it’s all fine, right?”

This is a common reaction, but a mistaken one. 

English law may not have the meaning you expect 

if it is being interpreted in a ‘non-English’ legal 

environment. 

English law is becoming one of the most (if not the 

most) popular choices for international contracts. The 

commercial terms of agreements are often negotiated 

in great detail, and the governing law chosen as a 

result of these negotiations.

However, less thought (or no thought) is sometimes 

given to the choice of jurisdiction – which can often 

be crucial to an agreement’s effective performance, 

because it is the jurisdiction where the judge or 

arbitrator decides what English law is.

Enforcement

For practical purposes, an agreement can be 

worthless without adequate jurisdiction provisions or 

with jurisdiction provisions which favour one party 

over the other. At the time of negotiation, disputes 

often appear unlikely, or there is an expectation that 

disputes will be resolved amicably. However, at the 

time a dispute arises, this is unlikely to be the case. 

To maximise its effectiveness, an agreement should 

be enforceable in as many jurisdictions where the 

adverse party has assets as possible.

One of the most attractive features of arbitration in 

resolving disputes is the relative ease with which 

awards can be enforced internationally. The New 

York Convention, to which the UK is one of the 

149 signatories (including almost all significant 

jurisdictions), provides for enforcement of foreign 

arbitral awards on the same basis as domestic awards. 

WHY JURISDICTIONAL 
CONSIDERATIONS ARE SO 
IMPORTANT DURING CONTRACT 
NEGOTIATION
David Waldon and Richard Ellison
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There are a limited number of bases on which, under 

the rules of the New York Convention, local courts 

can refuse to enforce a foreign arbitral award, notably 

where the relevant arbitration agreement is not valid 

under local law, where parties were not given notice 

of proceedings, where the award relates to a subject 

not covered by the arbitration agreement, and where 

it would be contrary to public policy to recognise or 

enforce the award. The latter is the most frequent and 

contentious ground for refusal to enforce, and it is 

often advisable to seek local law advice on this point 

for the jurisdictions where enforcement is likely to be 

sought.

English court judgments can be enforced in two 

main ways. Firstly, in the EU enforcement is possible 

under either a European Enforcement Order (for 

uncontested judgments) or the Brussels Regulation 

(which provides for reciprocal enforcement of 

judgments of the courts of EU member states). 

Elsewhere, enforcement generally depends either 

on the existence of a bilateral treaty (which are in 

place for various, mostly Commonwealth, states), or 

on the willingness of local courts to enforce English 

judgments on a reciprocity basis (which is relatively 

rare). The US courts will generally recognise English 

money judgments, subject to certain conditions.

Confidentiality

This is generally regarded as one of the main benefits 

of arbitration. Confidentiality is an implied term of 

the arbitration agreement in English law; documents 

generated for the purposes of the arbitration or 

received as part of the arbitration are confidential, 

as are the arbitration proceedings themselves and 

the award. However, the fact of the arbitration is 

not necessarily confidential, and there are a limited 

number of exceptions to the confidentiality principles.

In litigation in the courts, proceedings and documents 

are generally publicly available. Although there 

are limited circumstances in which confidential 

information can be protected in litigation, if 

confidentiality is a major concern, arbitration will 

generally be the appropriate choice.

Cost

Comparative costs in litigation and arbitration will 

very much depend on the nature of a particular case. 

However, arbitrators’ fees will almost always be higher 

than court fees, and will vary significantly depending 

on the institution. 

Costs of the disclosure process in arbitration are 

generally much lower. However, an imbalance in 

spending power can be harder for an arbitral tribunal 

than a court to remedy.

Interim remedies

The full range of court powers is available in litigation. 

The English courts have powers to award interim 

remedies in support of arbitration, but these can 

be excluded by the parties, with the exception of 

the court’s powers to compel witnesses to attend 

arbitration proceedings.

Tribunals also have the power to make certain interim 

awards under institutional rules; for example, an ICC 

tribunal can make any interim order which it considers 

appropriate, and LCIA tribunals can make on, an 
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interim basis, any award which they would also be 

empowered to make on a final basis. These provisions 

can, again, be excluded by the parties.

Speed

Arbitration has traditionally been regarded as 

quicker than litigation. This advantage is waning, and 

delaying tactics by well-resourced parties (notably by 

challenging jurisdiction) are common. However, there 

is less scope for appeals to delay the finality of an 

arbitral award.

Although there is no mechanism for default or 

summary judgment in arbitration, partial awards are 

available under the majority of institutional rules. The 

possibility of agreeing to the appointment of a sole 

arbitrator can also help to expedite arbitral awards.

Expertise

English commercial court judges are highly regarded 

internationally for their level of legal expertise, 

although unpredictable judgments still occur.

In arbitration, each party is generally able to appoint 

their own arbitrator (assuming a three-member 

tribunal). However, the appointment of the third 

arbitrator is often the responsibility of the two party-

appointed arbitrators or an arbitral institution, which 

can lead to the appointment of an unexpected 

chairperson. Drafting can stipulate that arbitrators 

have a particular qualification or experience in a given 

area, which can be helpful in technical disputes. 

Comparison between different arbitral 

institutions

The most common arbitral institutions for arbitrations 

with an English seat are the LCIA, the ICC, the SCC 

(Stockholm Chamber of Commerce) and industry-

specific bodies such as the London Maritime 

Arbitrators Association. Globally in 2012, 277 LCIA 

arbitrations were commenced, 679 ICC arbitrations, 

and 177 SCC arbitrations.

The LCIA is generally highly regarded, particularly in 

terms of cost and speed for lower-value disputes. Fees 

are capped at an hourly rate per arbitrator. The LCIA is 

also based in London. However, its rules give limited 

scope for the joinder of parties or the consolidation of 

disputes, which is an increasingly frequent demand in 

international multiparty agreements.

The ICC is based in Paris, and its fees are set by 

reference to the value of a dispute; an advance is 

payable by the parties to reflect this. These fees 

can be very high by comparison with other arbitral 

institutions. The ICC Rules contain provisions for 

multiparty disputes, although the practical effect of 

this in England is untested. ICC awards are subject to 

oversight by the ICC court. Terms of reference for the 

dispute must be agreed between the parties and the 

tribunal, which also adds to the cost of disputes. As a 

result, ICC arbitrations can move slowly, and the ICC is 

generally ill-suited to low-value disputes.

Like the ICC, SCC fees are calculated by reference 

to amount in dispute, although these are generally 

slightly lower than those of the ICC. Its rules provide 

for mechanisms allowing expedited resolution of 

disputes. As the SCC is based in Stockholm, it is a 

relatively unusual choice for English disputes.
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A final point to consider is whether a dispute can also 

be brought under the investor protection provisions 

of a bilateral investment treaty as an alternative to the 

contractually agreed dispute resolution mechanism. 

Although slow and costly, and often not subject 

to confidentiality obligations, investment treaty 

arbitration applies only the terms of the treaty and 

any relevant provisions of international law. It is 

delocalised (has no seat), so can offer an effective 

so can offer an effective fallback where there are 

concerns about the impartiality of the primary 

jurisdiction, and it is often possible to structure a deal 

so as to take advantage of a particularly favourable 

treaty.

David Waldron is a partner and Richard Ellison is an 

associate at Morgan, Lewis & Bockius LLP
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CANADA CONTINUES AS A FRIENDLY 
JURISDICTION FOR ENFORCEMENT 
OF INTERNATIONAL ARBITRATION 
AWARDS
Sarah K McEachern and Hunter Parsons

It can be a long and difficult road to get to the end 

of an international arbitration, and unfortunately, 

although the majority of international arbitral awards 

are voluntarily complied with, the road may not end 

there. If you are the successful party and voluntary 

compliance is not forthcoming, then enforcing the 

award against the debtor and collecting payment may 

prove a most difficult task depending on where you 

must seek enforcement. Canada continues to prove 

itself as an arbitration-friendly jurisdiction by readily 

enforcing international arbitral awards with minimal 

judicial intervention.

Two recent Canadian decisions dealing with the 

enforcement of arbitral awards in British Columbia 

demonstrate that Canada is fertile ground for creditors 

to international arbitral awards seeking to enforce 

their awards against uncooperative debtors. Canada is 

generally an enforcement-friendly jurisdiction and its 

courts are willing to use strong remedies like freezing 

orders (also known as Mareva injunctions) to assist in 

having awards satisfied.

If the debtor is extracting or receiving delivery of 

natural resources in British Columbia, international 

arbitral award creditors should consider whether the 

debtor has any assets, or expects to receive a delivery 

of resources, in Canada. If so, it could be possible to get 

a freezing order against the debtor’s assets to secure 

payment of the arbitral award.

The United Nations Convention on the Recognition 

and Enforcement of Foreign Arbitral Awards 

(commonly known as the New York Convention) was 

ratified by Canada in 1986. The New York Convention 

creates a presumption in favour of recognition 

and enforcement of foreign arbitral awards in 

each signatory state, directing courts to recognise 

international arbitration awards as binding and enforce 

them in the same way as domestic awards. Barring 
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certain very narrow grounds, the New York Convention 

creates a presumption in favour of enforcing an award 

and, as recent Canadian case law demonstrates, there is 

no need for the winning party to first try to enforce the 

award in another jurisdiction that might be perceived 

as having a closer connection to the debtor, the award 

or the creditor, before applying to enforce it in Canada.

Although it is not one of the express grounds for 

refusing to enforce an award under the New York 

Convention, debtors have tried to argue that the 

award must be enforced in the most convenient place 

first before it can be enforced in another jurisdiction 

(known as the principle of forum non conveniens). The 

availability of this defence could be seen as counter 

to the very purpose of the New York Convention, 

which presumes that courts in each signatory state 

have territorial competence to recognise and enforce 

foreign arbitral awards. Requiring the successful 

party to seek enforcement in a jurisdiction where the 

debtor has fewer assets or where enforcement is more 

challenging could be counterproductive, as it would 

delay enforcement, cause companies to incur further 

costs and possibly give the debtor the opportunity to 

shelter its assets in other jurisdictions.
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In the past, some debtors to international arbitral 

awards have relied successfully on this defence to resist 

recognition and enforcement of international arbitral 

awards in American courts.

Specifically, the forum non conveniens defence has 

received favour in the United States Court of Appeal 

for the Second Circuit (see, for example, Monegasque 

de Reassurances S.A.M. v. NAK Naftogaz of Ukraine, 311 

F 3d 488 (2d Cir. 2002) and Figueiredo v. The Republic 

of Peru, 665 F 3d 384 (2d Cir. 2011)). Despite the 

presumption in favour of enforcement of international 

arbitral awards in the New York Convention, the 

Second Circuit held that district courts retain discretion 

to refuse enforcement of the arbitral award “where 

judicial economy, convenience and justice so compel”. 

Therefore, at least in New York, the presence of a clearly 

more convenient forum in which to enforce the award 

is an independent “procedural” ground for refusing 

enforcement, in addition to those listed in the New 

York Convention.

Two recent Canadian decisions take a contrasting 

position to that adopted by the Second Circuit. The 

first case shows the willingness of a Canadian court 

to award a freezing order even where the application 

has to be brought without notice, and there is not 

yet a final award. The second case demonstrates that 

Canadian courts consider forum non conveniens an 

inappropriate defence to enforcement of an award 

under the New York Convention.

The first case is CE International Resources Holdings 

LLC v. Yeap, S.A. Minerals Ltd. Partnership, and Tantalum 

Technology Inc. This arbitration, which took place in 

New York, was about breaches of contracts for the sale 

of precious metals. None of the parties were Canadian 

and the dispute did not occur in Canada, but the 

alleged debtor did have assets in British Columbia. 

There was a risk that some of the assets would dissipate 

while the arbitration was pending, given the nature 

of the alleged breaches of contract. CE International 

successfully applied for and received (without notice to 

the other parties), an interim freezing order to preserve 

the assets in British Columbia pending the outcome of 

the arbitration.

When the New York arbitrator issued an interim 

award granting a worldwide Mareva order, the British 

Columbia court enforced that award and ordered that 

the respondents disclose their assets . The respondents 

failed to do so, and the Court ultimately found that 

one of the respondents was in contempt of court 

– ordering him to pay fines and issuing a warrant for his 

arrest. Once the final arbitral award was issued, that too 

was enforced by the British Columbia court.

The second case from British Columbia is Sociedade-

de-Fomento Industrial v. Pakistan Steel Mills, 2014 BCCA 

205. In this case, a Mareva injunction was obtained 

by an Indian party that had successfully obtained a 

$9m arbitral award against a government-controlled 

Pakistani company. The Pakistani company refused 

to pay the award and the Indian company wanted to 

avoid the difficulties inherent in enforcing the award 

in Pakistan against a government-controlled company. 

The creditor learned that Pakistan was receiving a 

$16.5m shipment of coal in British Columbia. The 

Indian company successfully obtained a Mareva 
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injunction over the shipment in British Columbia, 

which compelled Pakistan to pay an amount equal 

to the award into court in order to release the coal 

shipment.

Although the British Columbia Supreme Court set 

aside the Mareva injunction in part because the Indian 

company did not first attempt to enforce the award in 

Pakistan before applying to have it enforced in Canada, 

the British Columbia Court of Appeal subsequently 

reinstated the Mareva injunction.

The Court of Appeal commented that forum non 

conveniens is not available as a defence under the New 

York Convention. However, the Court did observe that, 

in the context of the Mareva injunction application, 

the balance of convenience analysis could properly 

consider the delay that would be faced by the creditor 

if it commenced enforcement proceedings in Pakistan. 

The Court noted that the availability of enforcement 

proceedings in other jurisdictions could also be a 

relevant consideration in the balance of convenience 

analysis.

The Court noted that the New York Convention 

eliminated “the need for expansive inquiries into 

whether a proceeding has a real and substantial 

connection” to the province for the purposes of 

enforcing an international arbitral award. Under 

the New York Convention, “a real and substantial 

connection is presumed to exist”, so the presence of a 

more convenient forum is not an appropriate ground 

upon which to refuse recognition and enforcement.

As a consequence of British Columbia’s rejection of 

forum non conveniens as a defence under the New 

York Convention, courts in Canada have reaffirmed 

to successful international arbitration parties that 

Canada is a friendly jurisdiction to seek enforcement 

of international arbitral awards if the debtor has 

assets located here. British Columbia is a resource-

rich jurisdiction, and due to the rising number of 

foreign corporations participating in natural resource 

industries within the province, Mareva injunctions 

against debtor-owned assets in British Columbia may 

be an effective way for creditors to secure payment of 

their international arbitral awards. Provided there are 

assets in Canada, a lack of other connections to the 

jurisdiction may not be a barrier to enforcement.

Sarah K McEachern and Hunter Parsons are associates 

at Borden Ladner Gervais.
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RECOGNITION AND ENFORCEMENT 
OF FOREIGN JUDGMENTS IN RUSSIA
Alexander Kostin

Integration of the Russian Federation into the global 

economy resulted in a dramatic increase in the 

number of disputes involving Russia-related parties. 

As a consequence, Russian courts frequently deal with 

recognition and enforcement of foreign judgments and 

other types of judicial decrees. However, recognition 

and enforcement of foreign judgments has become 

a source of heated debate for Russian academics and 

practitioners due to serious contradictions existing in 

Russian law on this matter.

The Russian Court system is made up of two branches 

– commercial courts (arbitrazhnye sudy) hearing the 

commercial disputes and courts of general jurisdiction 

(sudy obschey juririsdictii) hearing all other types of 

disputes – civil, family and criminal matters. Due to this 

division, the commercial courts have jurisdiction over 

recognition and enforcement of foreign judgments 

on commercial matters whereas the courts of general 

jurisdiction are competent to rule on matters regarding 

recognition and enforcement of foreign judgments on 

civil and family matters.

The proceedings in each branch are governed by a 

separate code: the Code of Civil Procedure (CCP) for the 

courts of general jurisdiction and Arbitrazh Procedural 

Code (APC) for commercial courts.  CCP and APC 

provide for different grounds for the recognition of 

foreign judgments.

Under Art. 409 CCP, a foreign judgment may be 

recognised and enforced in Russia if an international 

treaty with the country of origin of the judgment 

specifically provides for such recognition. In the 

absence of the relevant treaty, enforcement will not be 

granted unless the judgment falls under an exception 

established by Art. 415 CCP, which provides that 

foreign judgments on personal status and dissolution 

of marriage have immediate effect in Russia and do not 

require further recognition by Russian courts.
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In turn, the APC sets out different grounds for the 

recognition and enforcement of foreign judgments. 

Under Art. 241 of the APC, a foreign judgment is 

subject to recognition and enforcement in Russia if an 

international treaty or federal law specifically provides 

for such recognition.

The only federal law providing for recognition and 

enforcement of foreign judgments is the Federal Law 

‘On insolvency (bankruptcy)’ which sets forth that 

judgments of foreign courts on bankruptcy matters 

are recognised under the reciprocity principle (Art. 6). 

In other words a foreign judgment on a bankruptcy 

matter will be recognised and enforced in Russia if the 

courts of the country of origin of the judgment will 

enforce the similar judgment of the Russian court.

The analysis of the relevant provisions of the CCP and 

the APC could lead the court to conclude that, in 

the absence of a relevant treaty between the court 

of the country of origin of the judgment and the 

Russian Federation, the foreign judgment may not be 

recognised and enforced in the Russian Federation. 

However, the majority of Russian courts (both courts of 

general jurisdiction and commercial courts) apply the 

doctrine of international comity. Under this doctrine 

the principle of international law (comity of nations) 

imposes an obligation on the Russian Federation to 

take due regard of the acts of foreign nations and thus 

recognise and enforce foreign judgments even in the 

absence of a treaty between the country of the origin 

of the judgment and Russia. Due to the fact that the 

principles on international law have immediate effect 

in Russia (Art. 15 Constitution of Russian Federation), 

this principle prevails over the specific provision both 

of the CCP and the APC stating otherwise.

The principle of international comity is mainly applied 

by the commercial courts of the Russian Federation. 

Under the said principle, the commercial courts 

recognised the judgments of English, Dutch and 

German courts in the absence of the specific treaty 

between the Russian Federation and these countries. 

However, the courts of the general jurisdiction are 

more hesitant to apply the international comity 

principle as in their belief the existence of the 

international comity principle is doubtful. For this 

reason, the application of the principle of international 

comity remains a source of constant dispute between 

academics and practitioners.

Both the CCP and the APC are clear on the matter 

that only final judgments of the foreign courts are 

subject to recognition and enforcement in the Russian 

“Both the CCP and the APC are clear on the matter that 

only final judgments of the foreign courts are subject to 

recognition and enforcement in the Russian Federation.” 
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Federation. This conclusion is supported by the fact 

that the Russian court may decline recognition of 

foreign judgment if the judgment has not become 

final (i.e., is not subject to appeal) under the law of the 

country of its origin (Art. 412.1  CCP and Art. 244.1 APC).

For this reason, all other foreign court’s acts – including 

injunctions, attachments and any types of interim 

measures – are not subject to recognition and 

enforcement in Russia and thus have no legal effect 

whatsoever. For this reason, any party to a foreign 

proceeding that needs to attach a defendant’s assets in 

the Russian Federation must solicit the relevant interim 

measure from a Russian court (Art. 139 CPC and Art. 

90.3 APC).

The CPC and the APC set out almost identical grounds 

to deny recognition and enforcement of foreign 

judgment in the Russian Federation, as follows: (i) 

the judgment has not become final under the law 

of the country of its origin; (ii) the judgment was 

given in default of appearance and the party was 

not properly and timely served with process in order 

to arrange its defence; (iii) the matter falls within the 

exclusive jurisdiction of the Russian courts under the 

international treaty and/or federal law; (iv) a judgment 

on the same cause of actions was rendered by the 

Russian Court and the said judgment of the Russian 

court came into effect; (v) a case with similar subject 

matter and between the same parties to the dispute 

is pending with the Russian courts; (vi) the time limit 

(three years) for enforcement of the foreign judgment 

lapsed and was not extended by the Russian court; or 

(vii) the enforcement of the foreign judgment would 

violate the ordre public of the Russian Federation 

(general principles of law of the Russian Federation).

With regard to the violation of Russian ordre public as 

a ground to deny recognition and enforcement of a 

foreign judgment, it is important to mention that its 

application was clarified in the Informational Letter 

of the Supreme Commercial Court of the Russian 

Federation No. 156. In this Informational Letter, the 

Supreme Commercial Court specifically clarified that 

ordre public provision of the Arbitrazh Procedure Code 

shall be applied as an exceptional remedy available 

to Russian courts only in situations where the foreign 

judgment produces an effect totally incompatible with 

the fundamentals of Russian law.

The aim of the Informational Letter was to limit the 

application of the ordre public clause which was 

frequently applied by Russian Courts in situations 

where the foreign court applied concepts unfamiliar 

to Russian law, but causing no harm to Russian 

sovereignty.

Alexander Kostin is a lawyer at Khrenov & Partners. 
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In recent years, the GCC region has undergone 

significant and rapid economic changes and, of 

its six states, the UAE (and, in particular, Dubai) has 

positioned itself as the key financial hub in the region. 

The liberalisation of the UAE’s regulatory environment 

has made it more attractive and less challenging to 

do business in the region which, coupled with the 

crippling effects of the GFC, led to a significant rise in 

disputes across all sectors and industries.

With the rise in disputes between local and 

internationally-based companies, Dubai has been 

given a rapid education in arbitration, which has 

forced its judiciary to promptly get to grips with the 

international arbitration landscape.

Arbitrations seated In Dubai

In recent years, arbitration in the GCC (and in particular, 

the UAE) has experienced monumental growth, with 

both domestic and international users increasingly 

drawn to its numerous advantages over the region’s 

court litigation system.

The most popular institutions in the region include 

DIAC, the DIFC-LCIA, ADCCAC (all based in the UAE) 

and the QICCA (in Qatar). Regarding Dubai, the 

onshore DIAC was formed in 1994, whereas the 

offshore DIFC-LCIA Arbitration Centre was established 

in 2008 to provide the DIFC (a financial free zone 

operating under the common law legal jurisdiction) 

with its own complementary arbitral institution.

A jurisdiction’s development as a reliable centre for 

arbitration is dependent upon the existence of an 

operational and efficient enforcement regime for both 

domestic and foreign arbitral awards. In light of some 

recent Dubai Court judgments, it is hoped that the 

problems with regional enforcement that once existed 

are reassuringly being overcome. As a result, parties 

with operations or commercial dealings in the Middle 

ENFORCEABILITY OF ARBITRAL 
AWARDS IN THE UAE
Henry Quinlan, Ali Al-Zarrad and Wissam Dagher
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East should now be more confident in choosing seats 

in the GCC to refer their arbitrations.

Conventions

The UAE is signatory to a number of treaties/

conventions with other countries by which the UAE 

has agreed to mutually enforce a foreign judgment 

or arbitral award upon the terms of such convention. 

These include the New York Convention (1958) (‘NYC’); 

the Riyadh Convention (1983); and the GCC Protocol 

(1996).

Absent a relevant convention, enforcement of 

judgments and awards depends upon the law of 

the state in which the judgment creditor is seeking 

enforcement.

Enforcement of domestic awards in Dubai

In the absence of formal domestic legislation 

governing the topic, practitioners and parties must rely 

on the UAE Civil Procedure Code (‘Code’) to dictate the 

enforcement of domestic awards rendered onshore, 

including the requirement that such award must be 

ratified by the local court before it can be enforced. 

Upon ratification, the award becomes a local court 

judgment and can therefore be enforced through an 

application to the execution department of the UAE 

Courts.

Although the Code provides numerous provisions 

upon which the UAE Courts can rely in order to reject 

the enforcement of awards rendered onshore on 

grounds which relate to the relevant court’s finding 

that there is something invalid in the award or in the 

procedures affecting the award, the UAE Courts also 

have the wide discretion to reject enforcement if any 

part of the award contradicts public policy or Sharia’ 

law. For these reasons, it remains difficult to predict 

whether the UAE Courts will readily enforce an award 

rendered onshore which, on the face of it, appears valid 

and enforceable.

In the past, the UAE Courts have refused to enforce 

awards rendered onshore on a number of grounds, 

including: (i) a tribunal’s failure to sign each page of the 

award led to the award being deemed unenforceable; 

(ii) an arbitrator’s failure to swear witnesses on oath 

when providing evidence, (albeit the same award 

was held as valid and, subsequently enforced by the 

Paris Courts); and (iii) the Dubai Court of Cassation 

nullified three DIAC awards on ‘public policy’ grounds, 

a decision which, it was argued, evidenced the Dubai 

judiciary’s discretion to refuse enforcement of any 

award as long as it could utilise the UAE’s public policy 

exception in order to do so.

Therefore, in order to avoid the risk that an award 

rendered onshore is judged to be unenforceable, 

parties should consider choosing the seat of their 

arbitration carefully.

Protocol of enforcement between the Dubai 

Courts and the DIFC Courts (2009) (‘Protocol’)

Pursuant to the Protocol, arbitral awards rendered by 

a tribunal seated in the DIFC and ratified by the DIFC 

Courts may be enforced onshore in the Dubai Courts 

(and vice versa) without any further review by the 

Dubai Courts.

A party seeking to enforce a DIFC-LCIA award (seated in 
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the DIFC) should request the DIFC Courts to recognise 

the award which, under the DIFC Arbitration law, the 

DIFC Courts may only refuse to do on limited grounds 

(mirroring Article V of the NYC). Once the award has 

been recognised, the DIFC Courts will issue an order to 

that effect (‘Order’).

Subsequently, a party should take the Order onshore 

and request the Dubai Courts to enforce it. Once 

enforced, the Order shall have the same status as a 

Dubai Court judgment, which can then be enforced 

against an award debtor’s assets in the UAE or 

abroad (as long as the foreign country is a signatory 

to a convention to which the UAE is also signatory). 

Notably, it was in 2010 that the first DIFC-seated 

arbitral award was recognised by the DIFC Courts and 

subsequently enforced in the UAE. Furthermore, it is 

now also becoming clear that DIFC Court judgments 

are likely to be recognised by the courts of other GCC 

countries, as evidenced through a 2012 DIFC Courts’ 

judgment which was enforced in Kuwait pursuant to 

the GCC Protocol.

Enforcement of foreign awards in the UAE

The enforcement of foreign judgments and awards in 

the UAE (but outside of the DIFC) is detailed in Articles 

235 and 236 of the Code. In effect, Article 236 explains 

that foreign awards may be enforced in the UAE 

through an application to the execution judge in a UAE 

Court of First Instance (CFI) (within whose jurisdiction 

the enforcement is sought). Enforcement may then 

be ordered assuming a number of conditions are 

satisfied, including that: (i) the UAE courts do not have 

jurisdiction in the dispute in which the award has been 

given; and (ii) the award does not contravene public 

morals or order in the UAE.

Pursuant to Article 238 of the Code, the UAE Courts 

are to enforce foreign arbitral awards in accordance 

with the terms of any relevant international treaty to 

which the UAE is signatory (most notably, the NYC). 

Accordingly, an award rendered by a tribunal seated 

in one NYC state should, in principle, be enforceable in 

the UAE in accordance with the terms of the NYC, and 

in lieu of the conditions for enforcement contained 

in Article 236 of the Code. However, it took a series of 

UAE Court judgments to clarify the approach that the 

Courts would take in this respect.

History of relevant judgments

A recent wave of UAE Court judgments in respect 

of foreign awards strongly suggests that the UAE 

Courts are now adopting a significantly more pro-

enforcement approach.

In 2010, the Fujairah Federal CFI enforced a London-

seated award. The judgment recognised that: (i) the 

UAE Courts should resist reviewing the substantive 

merits of an arbitral award when hearing an action to 

recognise and enforce it; and (ii) conventions entered 

into by the UAE have the force of local legislation. 

However, the significance of the judgment was unclear 

because the judgment debtor did not appear before 

the Courts to defend the case. Further, it was unclear 

how persuasive it would be in the higher courts of the 

other Emirates.

In 2010, the Abu Dhabi Court of Cassation ruled that 

the provisions of the NYC applied to the enforcement 
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of foreign awards in the UAE, and that Articles 235 and 

236 of the Code would only apply if the foreign award 

was rendered in a state not signatory to the NYC (or 

other applicable international treaty).

In 2011, whilst tasked with enforcing a Singaporean 

award, the Dubai Court of Appeal noted that it is a 

well-held judicial principle in the UAE Courts that 

international conventions governing the enforcement 

of foreign arbitral awards shall be enforced, even if the 

conditions in Article 235 and 236 of the Code have not 

been met.

In 2012, the Dubai Court of Cassation unequivocally 

ruled that, in the context of enforcement of arbitral 

awards, the Court’s supervisory power is limited 

to ensuring compliance with the substantive and 

procedural conditions listed in Article V of the NYC; that 

the Code should only be applied to domestic awards; 

and that, accordingly, the UAE Courts should assess 

the enforcement of a foreign award in accordance with 

the UAE’s treaty obligations under the NYC (or other 

applicable convention) and not via Article 236 of the 

Code.

Most recently, the Dubai Court of Cassation held 

that the enforcement of arbitral awards rendered in 

foreign jurisdictions which are signatories to the NYC 

may be refused for lack of jurisdiction where, broadly, 

the award debtor does not have assets, a domicile or 

place of residence in the UAE, or where the case has no 

nexus to an obligation carried out in the jurisdiction. 

Despite appearing to be a marked retreat from the 

promising development of encouraging judgments in 

this area, it is recognised that this judgment turned on 

its specific and rather narrow facts.

Conclusion

As highlighted through a series of recent UAE Court 

judgments, there has been some welcome clarification 

on the approach these Courts are likely to take with 

respect to the enforcement of foreign arbitral awards. 

Consequently, with the progressive refining of its 

dispute resolution environment (with the development 

of a functioning and reliable enforcement regime), 

Dubai has taken great strides to become an arbitration 

friendly and pro-enforcement jurisdiction of choice.

Henry Quinlan is a partner, Ali Al-Zarrad is a legal 

consultant and Wissam Dagher is a senior legal 

consultant at DLA Piper Middle East LLP.
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CORPORATE CRIMINAL LIABILITY
Richard Summerfield

Corporate criminal liability has become a major talking 

point in recent years. Cases against large corporations 

and financial institutions have become more prevalent, 

particularly since the onset of the financial crisis. In 

the US during 2013, the Department of Justice (DOJ) 

collected more than $5.5bn from firms in direct 

payments for alleged wrongdoing. The DOJ also 

assisted a number of other federal agencies and states 

in the collection of a further $2.6bn in fines that year. 

But those figures are comparative drops in the ocean 

of corporate liability. In August 2014, Bank of America 

Corp agreed to pay a record $17bn settlement related 

to investigations regarding the bank’s sale of faulty 

mortgage securities. The bank’s settlement will resolve 

a government investigation that stems largely from the 

bank’s purchases of Merrill Lynch & Co. and Countrywide 

Financial Corp on the eve of the financial crisis. The 

settlement amount is the largest ever reached between 

the US and a single company and takes the amount that 

Bank of America has spent on legal issues close to $80bn. 

Two of the US’ other large banks, JP Morgan Chase 

and Citigroup, reached their own multi-billion dollar 

agreements with the DOJ previously, settling for $13bn 

and $7bn respectively.

However, these cases are not exclusive to the US. Similar 

investigations and sanctions have also been meted 

out against firms in the UK over the last five years or 

so. Following the financial crisis and the subsequent 

economic downturn, scandals such as the alleged 

rigging of the benchmark London Interbank Offered 

Rate, and heavy domestic and foreign fines on British 

banks such as HSBC and Standard Chartered, have 

damaged the wider reputation of the City of London as 

a banking centre. Despite numerous pledges to clean 

up their act, sizable fines have repeatedly been handed 

down to some of the UK banking sector’s largest and 

most prestigious financial institutions. In late September, 

Barclays was fined $77m by both US and UK regulators 
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for various offences. The UK’s Financial Conduct Authority 

(FCA) fined the bank £38m for taking unnecessary 

risks with clients’ money and failing to keep adequate 

records. The fine marks the second time in three years 

that Barclays has been disciplined over this issue. The 

bank was required to pay a fine in excess of £1.1m in 

2011 for the same offence. Hours after the FCA ruling, 

the Securities and Exchange Commission (SEC) levied 

a $15m fine against Barclays for lax internal compliance 

processes following the bank’s takeover of the US 

operations of Lehman Brothers in September 2008.

As a result of these and other scandals, the UK 

government has been compelled to act. Although the 

UK Bribery Act was introduced in 2010, further steps 

to counter bribery and corruption have been deemed 

necessary, including the extension of corporate criminal 

liability. Accordingly, the Home and Cabinet offices have 

created a cross-departmental taskforce with the express 

aim of examining the structure of the various bodies 

that investigate and prosecute bribery in the UK. The 

Serious Fraud Office (SFO), the City of London Police, 

the Metropolitan Police’s overseas anti-corruption team, 

the country’s financial watchdogs and the burgeoning 

National Crime Agency have all been involved in the 

review process.

To that end, in September the UK’s new Attorney 

General Jeremy Wright QC announced that “officials are 

considering proposals for the creation of an offence of 

a corporate failure to report economic crime, modelled 

on the section 7 Bribery Act offence”. Although the plans 

are still at an early stage, they do appear to have cross-

party support. Labour’s shadow attorney-general Emily 

Thornberry has lent her support to the move.

Should the offence be created it would represent a 

marked shift in attitudes towards corporate criminal 

liability in the UK. The notion of extending corporate 

criminal liability has been mooted for some time. In 

2013 David Green, head of the SFO, first suggested that 

criminalising corporate failure to prevent economic 

crime by an employee or agent would make it 

significantly easier for the SFO to bring charges against 

companies. The potential extension of corporate criminal 

liability would go hand in hand with other changes 

in the space. Under new rules which were introduced 

in October, companies found guilty of bribery and 

corruption can be fined as much as 400 percent of any 

profits accrued from that bribery. Sanctions of this nature 

will see the UK’s fining regime become one of the most 

stringent in the world.

US style deferred prosecution agreements (DPAs) were 

also introduced in February. Under the DPA system, 

companies are able to pay significant fines and overhaul 

their compliance systems in exchange for a suspension 

to a prosecution.

The proliferation of bribery, corruption and financial fraud 

within the British business community has become a 

major issue. A number of the country’s biggest and most 

influential corporations, including GlaxoSmithKline, Rolls-

Royce and Tesco, have all been investigated in various 

different jurisdictions amid claims of bribery, corruption 

and financial irregularity. Given the revelations of the last 

five or so years, the move by UK regulators to extend 

corporate criminal liability seems to be a prudent one. 
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REEXAMINING THE NOTION THAT 
PUBLIC COMPANIES CANNOT FIGHT 
CRIMINAL CHARGES
F. Joseph Warin, John W.f. Chesley and Sean Sandoloski

It is a well-understood maxim of US criminal 

practice that publicly-traded companies cannot risk 

indictment. This stems from the widespread belief 

that the collateral impact – from debarment, credit 

rating downgrades, reputational injury and investor 

uncertainty – is just too great. Knowledge of this 

axiom permeates the air around the negotiation 

table like the silent gorilla – prosecutors know it 

and so too do defence attorneys and their clients. 

Therefore, when corporate counsel cannot persuade 

prosecutors to decline a matter, their job typically 

shifts to negotiating the best deal they can. Of course, 

without a credible threat of putting the government to 

its burden of proof, the corporate defendant’s leverage 

is significantly lessened. But two recent cases invite a 

reexamination of this convention. 

PG&E and FedEx indictments

On 1 April 2014, publicly-traded Pacific Gas & Electric 

Company (PG&E), one of the largest combination 

natural gas and electric utilities in the United States, 

was indicted on 12 counts of violating safety standards 

set forth in the Natural Gas Pipeline Safety Act of 

1968, 49 U.S.C. § 60123, and associated regulations. 

The charges stem from a multi-year investigation into 

PG&E’s safety practices following a tragic 2010 pipeline 

explosion that left eight dead, scores injured and 

dozens of homes destroyed in San Bruno, California. 

The PG&E indictment has since been superseded 

to a total of 27 counts, now including a charge of 

obstructing the regulatory investigation that followed 

the San Bruno incident.

Several months later, on 17 July 2014, publicly-

traded common carrier FedEx Corporation (FedEx) 

was indicted on 15 counts of conspiracy to traffic in 

controlled substances and misbranded drugs. The 

government alleges that between 2000 and 2010, 

FedEx conspired with certain internet pharmacies 

to ship and thereby distribute prescription drugs 
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to persons who did not have a valid physician’s 

prescription. The FedEx indictment also has recently 

been superseded, upping the charged counts to 18, to 

now include money laundering conspiracy charges.

Interestingly, both the PG&E and FedEx cases are 

being prosecuted by the US Attorney’s Office for the 

Northern District of California (USAO). Whether this 

evidences a different approach to corporate criminal 

enforcement in this one of the 94 federal districts, or no 

more than coincidence, is at this point unclear.

How did PG&E and FedEx reach the point of 

indictment

So what is it about the PG&E and FedEx cases that led 

these prominent companies into the seldom-explored 

space of post-indictment corporate defence? With 

experienced and skilful counsel on each side of the 

respective bargaining tables, how were settlement 

agreements not reached here as they are in the many 

other criminal cases brought against publicly-traded 

companies each year? The authors have no first-hand 

knowledge of these cases, but any trial lawyer will tell 

you that the cases most likely to go to trial are those in 

which the parties not only have different perspectives 

on the appropriate outcome, but view the case 

through fundamentally different prisms. Corporate 

criminal cases leading to and beyond indictment 

are no different. A comparison of the various press 

statements released following the indictments bears 

this out.

In announcing the PG&E indictment, the USAO 

first referred to the tragic San Bruno explosion and 

then reeled off a series of headline-grabbing quotes 

about PG&E’s alleged failure to follow “minimum 

safety standards” and “disregard for the safety of [its] 

community”. Numerous federal and state officials 

provided cameo statements on the importance of 

“providing justice for the individuals, families and 

community devastated” and “holding PG&E criminally 

responsible” for the explosion. By contrast, PG&E has 

emphasised in public statements and court filings 

that the San Bruno pipeline explosion, while a “terrible 

accident”, was not causally related to the alleged safety 

and obstruction violations with which PG&E is charged. 

Further, PG&E has already paid more than $500m to 

victims in civil litigation arising from the explosion, as 

well as implemented substantial safety enhancements 

to prevent a future event. There thus appears to be a 

fundamental disconnect between PG&E and the USAO 

as to whether the alleged criminal conduct is related 

to – and therefore should derive its penalty from – the 

fatal San Bruno explosion.

With respect to FedEx, the government’s allegations 

go to the core of the company’s business model as a 

common carrier. The USAO’s press release ties FedEx 

to a wide-ranging narcotics conspiracy whereby 

fly-by-night online pharmacies delivered controlled 

substances to “dealers and addicts”. FedEx, for its part, 

has made crystal clear what it believes is at stake in this 

case: “The privacy of our customers is essential to the 

core of our businesses. This privacy is now at risk, based 

on the charges by the Department of Justice... [T]he 

government is suggesting that FedEx assume criminal 

responsibility for the legality of the contents of millions of 

packages that we pick up and deliver every day. We are a 

transportation company – we are not law enforcement”.
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As stated above, where the parties cannot even 

define the prism through which the conduct at issue 

should be viewed, it can be difficult to craft a mutually 

acceptable resolution between them.

Early signs point to only a modest impact from the 

PG&E and FedEx indictments

Without question, the indictments hang heavily over 

PG&E and FedEx and will continue to do so until the 

charges are resolved. But the companies appear to be 

bearing the weight thus far.

Because the focus of this article is on publicly-traded 

companies, it is natural to begin the assessment 

with the effect on each company’s stock price in the 

aftermath of indictment. An examination of stock 

prices reveals that the bottom did not drop out of 

the trading for either PG&E’s or FedEx’s stock post-

indictment. After a small 2.8 percent drop on the day 

of the indictment, PG&E’s stock was up 1.8 percent 

one week after indictment, up 4.9 percent one month 

after indictment, and up 11.3 percent currently, 

at the time of writing. FedEx’s stock also dipped 

following the indictment, though not precipitously 

– the farthest FedEx’s stock has dropped is just over 
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5 percent, but as we write the stock has recovered 

and is currently right where it was pre-indictment. 

It must be noted, however, that the initial decline 

resulted in a shareholder derivative lawsuit, with 

activist shareholders alleging that the board members 

“stubbornly refuse to take responsibility” for the 

company’s alleged misdeeds.

Another key risk most significant companies (publicly 

traded or not) facing conviction must assess is that of 

debarment from federal, state or municipal contracts 

and programs. With significant control over the natural 

gas pipelines and power grids of northern California, 

PG&E faces considerably less debarment risk than most 

companies of comparable stature. PG&E has stated 

publicly that it foresees no “negative impact” on its 

“ability to serve [its] customers”. FedEx, a significant 

provider of services to the federal government, 

including as by far the largest contractor of the US 

Postal Service, has announced no debarment impact in 

the early days of post-indictment operations.

The public relations impact of the indictments has 

seemed muted in the early goings. PG&E’s “bad press 

days” came much earlier, in the immediate aftermath 

of the tragic explosion. The company’s decision to put 

the USAO to its burden of proof in the ensuing criminal 

case does not appear to have had a material impact 

on public opinion. FedEx also has not experienced 

significant public backlash from the announcement 

of federal charges. Indeed, the Wall Street Journal’s 

Editorial Board has penned multiple Op-ed pieces 

critiquing the USAO (not FedEx) for “turning the screws 

with a goal of browbeating FedEx into settling the 

case”, while lauding FedEx “for not rolling over”.

Conclusion

To be sure, it is difficult to draw broad conclusions from 

the PG&E and FedEx indictments. These are but two of 

thousands of companies whose stock is listed on a US 

exchange and, sample size aside, it is very early in the 

post-indictment proceedings with substantial motion 

practice ongoing. Still, the fact that two blue chip 

companies have followed a different course and put 

prosecutors to their burden of proof is remarkable in its 

own right.

Defence counsel must evaluate each case on the 

strengths and weaknesses of its facts and the law, as 

well as the specific collateral risk profile of each client. 

But these cases may ultimately demonstrate that there 

are circumstances when the government must be 

put to its burden of proof – even for publicly-traded 

companies. This would be a welcome development 

indeed. 

 

F. Joseph Warin and John W.F. Chesley are partners, 

and Sean Sandoloski is an associate, at Gibson Dunn & 

Crutcher LLP.
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On 24 February 2014, section 45 and schedule 17 

of the Crime and Courts Act 2013 brought Deferred 

Prosecution Agreements (DPAs) into being. DPAs 

have been part of the legal landscape in the United 

States for a number of years. The basic principle is that 

through a process of negotiation, a prosecutor and a 

potential criminal suspect can enter into an agreement 

whereby the prosecutor agrees not to prosecute the 

suspect in return for certain conditions being met, 

typically the payment of a large financial penalty, and 

the agreement to take certain steps to ensure there is 

no repeat of the offending behaviour.

The scheme in the UK will operate under the same 

principle, although the mechanics of the scheme 

are different and it is limited by statute to corporate 

suspects. 

The UK scheme envisages a number of stages. 

Having opened an investigation, the prosecution will 

consider whether to invite the suspect to enter into 

DPA negotiations. A DPA Code of Practice has been 

issued jointly by the Serious Fraud Office and Crown 

Prosecution Service. This makes clear that the decision 

whether or not to invite a suspect to seek to negotiate 

a DPA is a matter solely for the prosecutor’s discretion. 

It also goes on to set out various factors for and against 

the issue of such an invitation.

If the prosecutor decides to issue such an invitation 

then a process of negotiation follows. Assuming that 

is successful then the conclusion to the agreement 

involves a two stage court process. In the first stage, 

a hearing takes place in private at which the terms 

of the agreement are set out in order that the court 

can be satisfied that the agreement is fair, reasonable 

and proportionate. If this application for approval is 

successful, then a second hearing takes place in open 

court at which the approval of the DPA is declared 

by the court, along with the reasons and an agreed 

DEFERRED PROSECUTION AGREEMENTS, 
CORPORATE CRIMINAL LIABILITY IN THE 
UK AND THE POSITION OF DIRECTORS 
AND SENIOR MANAGERS
Jonathan Grimes

FIRST PUBLISHED IN JULY 2014 



www.financierworldwide.com |  186

LIT IGATION & ALTERNATIVE DISPUTE RESOLUTIONCO M P E N D I U M  2015

www.financierworldwide.com |  186

statement of facts giving full particulars relating to 

each alleged offence.

A DPA will last for a specified term. Assuming 

compliance with all of the conditions within the 

agreement, at the conclusion of that term, the 

company will be free from prosecution. Failure to 

comply with the conditions of the agreement may 

result in the matter returning to court, and could 

ultimately result in the prosecution of the company for 

the original offence under investigation.

The advantages of DPAs are well understood: certainty 

of outcome, the avoidance of a corporate conviction 

(which might well lead to exclusion from certain public 

contracts) and the savings of cost and time, among 

other things.

For those representing corporate suspects, however, 

DPAs also create a number of problems. A difficult 

decision needs to be made at a very early stage 

whether or not to self-report, since the existence 

of a ‘genuine’ self-report has been identified by the 

current director of the SFO as a significant factor in 

determining whether to invite an organisation to 

enter into a DPA. This may require some disclosure 

of privileged material, such as some of the material 

produced in the course of an internal investigation. The 

decisions whether and what to disclose must be made 

before there is any certainty that the prosecutor will 

consider the case suitable for a DPA.

A further difficulty for the adviser arises from the fact 

that, in contrast to the US, achieving the conviction of a 

corporate suspect in the UK remains extremely difficult 

in respect of many of the offences to which DPAs will 

apply. This means that entering into DPA negotiations 

is a far from obvious decision since the prospects of a 

successful prosecution in the alternative remains quite 

low. This may well be a reason in and of itself why DPAs 

will have less of an impact in the UK than they have 

had in the US.

For any offence in the UK that involves a mental 

element, which includes the majority of those offences 

to which DPAs will apply, the ‘identification principle’ 

applies. This establishes that only the acts and state 

of mind of those who represent the directing mind 

and will of the company can be said to represent 

the company itself. Although there has been some 

modification of the principle in recent cases, the 

current position remains that it is only the most 

senior personnel in a company who might be said to 

represent the directing mind and will of the company. 

In practical terms, the effect of this is that in order to 

“In contrast to the US, achieving the conviction of a corporate 

suspect in the UK remains extremely difficult in respect of 

many of the offences to which DPAs will apply.” 
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prosecute a company for a criminal offence involving 

a mental element (for example theft, which requires 

proof of dishonesty), it is necessary to prosecute and 

convict a very senior individual within the company. 

This is simply not realistic in many cases.

The major exception to this principle is found in 

section 7 of the Bribery Act 2010 which is an offence of 

strict liability whereby a company commits an offence 

if a person associated with that company bribes 

another person intending to benefit the company. 

It is a defence for the company to prove that it had 

adequate procedures in place to prevent such conduct.

A significant limitation to DPAs is that they only apply 

to companies, not to individuals. This distinction may 

increase the risk to certain individuals, particularly 

those at a more senior level.

There are a large number of statutes in English law 

which include a provision whereby, if the company 

commits an offence, and it can be established that this 

offence was committed with the consent, connivance 

or through the neglect of an individual (generally a 

director, company officer or senior manager), then that 

individual is also guilty of the offence of the company. 

While the concepts of consent and connivance both 

require actual knowledge of the unlawful behaviour of 

the company, the concept of personal criminal liability 

resulting from a person’s neglect, is more problematic. 

No direct knowledge of the company’s offence is 

required. The existence of personal criminal liability 

in circumstances of alleged neglect will turn on the 

specific facts of the case, including how remote from 

the offending activity of the company the particular 

individual was.

It is a concern that a company, seeking a pragmatic 

solution to a potentially lengthy and expensive criminal 

investigation, may be encouraged to admit ‘guilt’ 

in order to achieve a DPA, since this could, in turn, 

increase the risk of personal criminal liability attaching 

to an individual employee on the basis that their 

alleged neglect contributed to the offending of the 

company. This may well increase reluctance to take up 

senior corporate posts because of the personal risks 

involved.

To date there has been no concluded DPA, although 

there is believed to be at least one that is currently 

at the point of negotiation. Given problems proving 

corporate criminal liability, and the possible side effects 

in relation to increased risk to senior personnel within 

companies, it remains very uncertain to what extent 

they will become part of the mainstream within English 

criminal law, at least in the short term. 

Jonathan Grimes is a partner at Kingsley Napley LLP.
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 While acquirers and vendors may be tempted to 

breathe a sigh of relief once a deal is complete, the 

truth is that the real work has only just begun. The sale 

and purchase of a business is a complex undertaking, 

and for many reasons, including different accounting 

principles, operational procedures and financial 

provisions, buyers and sellers often find themselves in 

dispute – either with each other or with another group 

of interested parties. Resolving such disputes can be 

lengthy, expensive and uncertain, and arbitration offers 

an attractive alternative to litigation. However, the best 

bet is to avoid disputes where possible. Thorough due 

diligence and meticulous deal drafting are essential 

prior to the execution of an acquisition agreement.

Recent developments

Disputes arising from acquisitions, disposals and similar 

transactions have become increasingly common in 

recent years. Where it was once customary for parties 

to exercise restraint with regard to post-closing claims, 

a more practical standpoint has emerged in the wake 

of the financial crisis. Firms are now seeing an increase 

in the number of disputes that arise, as well as the 

determination of parties to assert their claims.

Historically, litigation trends have trailed the overall 

economy. Post-acquisition disputes are no different: 

the higher the dealflow, the greater the opportunity for 

disputes. Dealmaking plummeted during the financial 

crisis, leading to a smaller number of disputes. After 

the recent uptick in business activity, as the economy 

stabilised and started to recover, increased litigation 

was bound to follow. 

Others have seen little change in the number of 

disputes. The depth of the 2008 financial crisis was 

unprecedented, and this difficult landscape forced 

some parties toward litigation, where once they 

would not have considered it, says Jonathan Sablone, 

a partner at Nixon Peabody LLP. “The financial crisis 
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created a litigation trend among large financial 

institutions. In the past, many of those financial groups 

shied away from litigation, but could no longer do so 

in the face of such huge losses during the credit crisis. 

That comfort level with litigation may carry forward 

into the more positive business environment, and 

result in a greater appetite to litigate post-acquisition 

matters,” he adds.

Recurring themes

Typically, post-acquisition disputes relate to claims 

under representations and warranties contained 

in the M&A contracts, such as financial guarantees. 

These guarantees are linked to key financial figures 

like EBITDA in the closing accounts. “If the accounts 

are established post-closing, the potential for dispute 

is high, as the seller has an interest in meeting the 

guaranteed figure while the buyer will carefully 

scrutinise the accounts with a view to establishing a 

claim, often assisted by forensic accountants,” says Jan 

Schaefer, a partner at King & Spalding. “If the financial 

guarantee is not clearly drafted, and substantial detail 

is required in this context to pre-empt later areas of 

dispute, issues will for instance arise as to whether 

consistency trumps other criteria. As accounting 

rules provide for some discretionary decisions, a new 

owner might well exercise such discretion in a manner 

favourable to him rather than ensuring a consistent 

application.” 

Disputes frequently arise in connection with purchase 

price adjustments, earn-out provisions, and claims for 

breach of representations and warranties, explains 

Kathryn L. Alessi, a partner at Goodwin Procter LLP. 

“Post-closing indemnification claims for breach 

of contractual representations and warranties, in 

particular, are prevalent; buyers sometimes pair these 

contractual claims with fraud claims, which may allow 

for recovery beyond any applicable escrow cap,” she 

says. “Although parties cannot expect to eliminate 

altogether post-closing disputes, these disputes can 

at least be mitigated by anticipating post-closing 

litigation risk points and carefully defining terms and 

outlining obligations in the operative agreement.” 

Also common in private deal post-acquisition disputes 

are disagreements over what counts as ‘working 

capital’. “Any ambiguity in the definition of working 

capital, or any other components of a purchase price 

adjustment, often leads to a dispute,” says William 

H. Gussman, Jr., a partner at Schulte Roth & Zabel 

LLP. “With respect to breaches of representations 

and warranties, tax issues – because they can be so 

complicated, especially with changes in tax law – are 

often where disputes arise.”

Disagreements between former personnel and current 

management, over the effort and results attributed 

to those at the acquired firm, also appear regularly. 

Such disagreements can lead to distrust on both sides 

and a dysfunctional operating environment. If current 

management tries to remove former officers, litigation 

may be brought by the employees. Alternatively, 

former officers may stay employed but bring suit 

alleging breach of the post-acquisition agreement. 

Neither scenario is preferable, and both can place 

the entire acquisition in the spotlight for the wrong 

reasons.

M&A DISPUTES
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Minimising risks

Given the complexities and cost of the dispute 

resolution process, prevention rather than cure would 

seem the most sensible strategy. However, all too often, 

at the point of making a deal, parties are content to 

leave issues unresolved or to mask them with language 

that has multiple interpretations. 

Parties to a deal are often lulled into a sense that ‘minor’ 

issues will fade once the transaction is complete, 

and that resolving them immediately is not worth 

slowing down the deal process. But, while this may 

be true in many cases, very occasionally such issues 

erupt into full-fledged litigation. Parties must therefore 

attempt to ensure there is complete agreement 

on all material terms, and that there is no room for 

differing interpretations of the terms of the acquisition 

agreement. This approach may be somewhat idealistic, 

however. And even when parties are convinced they 

have all the bases covered, unimagined risks may lurk 

beneath the surface.

With this in mind, parties should consider the wide 

range of contractual provisions that can be built into 

the deal. Various contractual provisions can potentially 

reduce the likelihood that claims will be asserted 

or the possibility that disputes progress to litigation 

or arbitration, notes Ms Alessi. “For instance, parties 

may agree to a monetary amount, or ‘deductible’, 

below which the buyer may not pursue a claim for 

indemnification. Parties may also include a ‘prevailing 

party’ provision in the operative agreement that 

requires the loser of a lawsuit or a claim to pay the 

winning party’s legal fees and costs. The selling 

shareholders may also set up a fund at closing to 

cover the fees and expenses that might be incurred 

by the selling shareholders and their representative 

in defending against any post-closing claims by the 

buyer.” Such funds may act as a deterrent to a buyer 

that might otherwise be inclined to pursue litigation, 

but, understanding that the selling stockholders have a 

ready-means to defend the claims, declines to pursue 

the claims. 

Contractual clauses offer firms a yardstick by which 

any potential disputes can be measured. If the 

management of an acquiring firm suspects that the 

company it purchased is not in the agreed condition, 

it may avoid taking the matter further if it suspects this 

would be difficult to prove. Clear and unambiguous 

provisions in an M&A agreement can assist firms when 

deciding whether or not to assert claims. And though 

contractual clauses may not completely prevent 

disputes, they can significantly reduce the costs.

It goes without saying that thorough due diligence 

is essential, but although many firms believe they 

conduct adequate investigations prior to close, a closer 

inspection of their technique may find them lacking. 

Companies should go beyond in-house counsel and 

basic financial due diligence, and outside expertise 

may prove critical. Getting the right advisers in place 

can limit scope for future disputes. 

Firms may also be wise to consider the interplay 

between experts – particularly between independent 

accountants and arbitrators – and the scope of their 

responsibilities, which can have a profound impact on 

the proceedings. “With respect to financial guarantees, 
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accountants often play a role as experts who are 

tasked to issue contractually binding decisions,” says 

Mr Schaefer. “If they deal with legal issues relevant to 

sorting out accounting issues, they might take legal 

views which are later difficult to challenge before the 

courts or an arbitral tribunal. Hence, it is necessary to 

carefully delineate the turfs of juridical and accounting 

decision-making. Similarly, the appointment and 

instruction of accountants who review and opine 

on the accounts established by management and 

already checked by the accountants can be a source 

of frustration as parties might not be able to agree on 

the terms but the contract requires a joint-instruction.” 

Such expertise is essential when a dispute arises, 

according to Mr Gussman. “It is important that when a 

dispute, or potential dispute, arises, the party – buyer 

or seller – involve both accountants and litigators 

with experience working on post-acquisition disputes. 

Accountants and litigators think differently, and if a 

dispute does evolve to arbitration or litigation, both 

sets of professionals will be needed. So it is best to get 

them both involved early.”

Regardless of what precautions are taken, there is no 

watertight means of preventing post-closing disputes. 

M&A DISPUTES
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Firms must therefore be prepared for them whenever 

they enter a deal. When disagreements arise, every 

effort should be made to dissolve and resolve the 

dispute as early as possible. Disputes that drag on are 

detrimental to all parties involved. “Post-acquisition 

disputes can become very emotional and personal. 

Intense and prolonged litigation only exacerbate such 

emotion,” says Mr Sablone. “Companies should engage 

in a concerted effort to discuss, negotiate and mediate 

disputes at the earliest stages, if possible. Focus should 

be on the drivers of the dispute and the overall impact 

that litigation will have on the company, including its 

brand. What may seem like an expensive settlement 

at the front end of a dispute often looks like a bargain 

after years of prolonged litigation which results in large 

professional fees, continued risk of liability, misdirection 

of management focus and negative publicity which 

tarnishes the acquisition.”

Resolution methods

When it comes to resolving post-acquisition disputes, 

arbitration offers a number of advantages over 

litigation. The arguments in favour of arbitration 

include the shorter duration of proceedings, and 

the better background knowledge of M&A topics. As 

far as costs are concerned, arbitration proceedings 

tend to be more advantageous. “Although there is no 

universally applicable answer and each situation must 

be evaluated individually, arbitration may in some 

cases lead to a quicker resolution, with less expenditure 

of legal fees, particularly if the parties have drafted 

contractual provisions with an eye towards limiting 

the scope of post-closing arbitration proceedings,” 

says Ms Alessi. “For instance, parties can, through their 

purchase agreement or at the outset of arbitration 

proceedings, agree to limit the scope of discovery, 

motion practice and oral testimony, which can result 

in significant time and costs savings. Arbitration may 

also be more convenient and less costly as there can 

sometimes be flexibility as to the scheduling and 

location of certain arbitration proceedings. In addition, 

parties in arbitration will have some control over the 

selection of the adjudicator of the dispute and may be 

able to select an arbitrator who is immediately familiar 

with the concepts that are germane to the particular 

dispute, which also can make for a more efficient and 

predictable outcome.”

Arbitration proceedings are also private, and, 

although not guaranteed, it may be possible to keep 

proceedings and the ultimate resolution confidential. 

Privacy and confidentiality can provide a significant 

advantage, particularly to parties that are repeat 

players and may face similar claims in connection 

with other transactions, reports Ms Alessi. That said, 

including arbitration provisions as part of a deal 

may not guarantee that firms avoid the spotlight if a 

dispute arises. “While forcing buyer and seller to litigate 

in the public eye does sometimes deter litigation 

because of the confidentiality concerns, it is also true 

that arbitration provisions requiring commercially-

experienced arbitrators are usually effective in 

deterring very aggressive claims,” says Mr Gussman. 

“Ultimately, the parties often end up in court despite 

an arbitration provision, including, for example, when 

a party disputes the scope of an arbitration clause 

or challenges an arbitration award. Accordingly, an 

arbitration provision cannot properly be viewed as a 
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guarantee that the dispute will avoid the public eye.”

Arbitration, though, is certainly viable and often 

the preferred method of resolving post-acquisition 

disputes. It is certainly preferred over litigation in 

international disputes, according to Mr Schaefer. “If 

a matter is cross-border, the easier enforcement also 

plays a role in favour of arbitration. As arbitration is an 

inherently flexible process, parties are able to structure 

the interplay with accountants and getting legal views 

on abstract questions of contract interpretation more 

easily than suing in a remedy based court system. In 

addition, flexibility with language is an advantage and 

can help save costs.”

There is, however, no one-size-fits-all approach. 

Some of the disadvantages of arbitration include the 

potentially unlimited duration of the factual inquiry 

and evidence taking process, the number of rounds 

of pleadings and the length of pleadings, as well as 

the submission of expert opinions by the parties. 

“Arbitration, in my view, is often a poor substitute for 

court-sanctioned resolution,” stresses Mr Sablone. “Post-

acquisition disputes tend to be large and complex 

matters which require extensive discovery and, in many 

instances, preliminary injunctive relief. In such cases, 

arbitration can be just as expensive, if not more so, than 

traditional litigation, and often falls short of providing 

a satisfactory forum for resolution. The one perceived 

benefit to arbitration in such matters is the privacy 

afforded to the proceedings, but such concerns can be 

addressed in the court system through confidentiality 

orders, under seal filings and agreements between the 

litigants related to the use of discovery materials.” 

M&A DISPUTES
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OPTIONS FOR DIRECTORS
IN M&A LITIGATION
Peter L. Welsh, Alan Goudiss, and Jeffrey J. Mordaunt

CD:  Could you provide a brief overview of recent 

trends in litigation arising from M&A?

Welsh: Multijurisdictional litigation is an important 

evolving trend. In most deals, several plaintiffs’ attorneys 

firms sue on the deal. They frequently sue both in the 

state where the target is incorporated, which is often 

Delaware, and the state where the target has its principal 

place of business. This has posed real challenges for 

closing transactions, and is a significant driver of pre-

closing settlements. Recently, the Court of Chancery in 

Delaware has authorised corporations incorporated in 

that state to include, in their certificate of incorporation 

or by-laws, a provision essentially requiring all claims for 

breach of fiduciary duty to be brought in Delaware. This 

has the potential to curtail multijurisdictional suits. At the 

same time, however, it is not clear that charter provisions 

requiring forum in Delaware would be respected in all 

other jurisdictions and the Delaware Supreme Court 

could, at some point, reject these provisions. Delaware 

is also clamping down very recently on the amount of 

fees that plaintiffs’ attorneys can earn in M&A suits. In 

several recent cases, the Delaware Court of Chancery 

has indicated that it intends to reduce the amount that 

plaintiffs’ attorneys can earn for bringing makeweight 

M&A litigation. The combination of this trend, together 

with the increased adoption of corporate certificate 

or by-law provisions requiring suits to be brought in 

Delaware, may pose some impediments to frivolous 

M&A suits.

Goudiss: Today, every major public deal seems to be 

the target of a shareholder lawsuit, often within days of 

the transaction being announced. We also continue to 

see multi-venue litigation and it remains a challenge for 

M&A practitioners to have all the claims adjudicated in 

a single jurisdiction. While some recent decisions have 

sanctioned mandatory forum provisions in company 

by-laws, this approach does not seem to have been 

widely embraced. There have also been decisions 
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addressing the merits of procedural mechanisms 

designed to protect the rights of minority shareholders, 

such as majority-of-the-minority votes, opt-out rights 

and special committees. In In re MFW Shareholders 

Litigation, the Delaware Chancery Court held that 

the business judgment rule applied in controlling 

stockholder mergers where both a ‘properly empowered’ 

independent special committee and an ‘informed, 

uncoerced’ majority of the minority stockholders 

approved the merger. This ruling, which is on appeal to 

the Delaware Supreme Court, was significant because 

previous decisions had held that application of either 

mechanism, as opposed to both, had only the effect of 

shifting the burden of persuasion to the plaintiff under 

the more stringent entire fairness standard. We expect to 

see even further developments as the Delaware courts 

are reconstituted.

Mordaunt: I continue to see a large number of cases 

involving earnout litigation. This has been a recurring 

portion of our work as financial experts for a number of 

years. However, we are seeing earnout provisions that are 

either very simplistic – for example, a portion of EBITDA 

without any specific definition – or some provisions 

that are fairly complex with many specific definitions 

and sample calculations. Also on the rise are breach of 

representations and warranties matters, typically brought 

forth by a buyer who is claiming it in essence did not get 

what it paid for. These cases involve wide ranging issues, 

such as sales or customer concerns, employee matters, 

environmental liabilities and contingent liabilities and 

often involve fraud claims. I have also seen an increase in 

shareholder derivative or dissenting shareholder actions 

in which the dispute revolves around the fairness of the 

price received by the seller. Lastly, as expected, working 

capital disputes are fairly common in deriving the 

adjusted purchase price subsequent to deal close.

CD: What types of M&A related claims are being 

brought against companies and/or their directors? 

What factors are fuelling these claims, and what 

differences arise depending on whether the 

directors are working for the buyer or seller in the 

litigation?

Goudiss: Sellers typically face shareholder lawsuits 

alleging breach of fiduciary duty by the company’s 

board for failing to conduct a fair sales process – typically 

due to an alleged conflict of interest – and for failing 

to obtain a fair price for shareholders. Such suits often 

seek to enjoin the transaction based on alleged material 

omissions in the shareholder proxy. Often, the buyer 

is also named as a defendant, for aiding and abetting 

the alleged breaches by the seller’s board. Factors 

driving these claims include allegedly coercive deal 

terms, potential conflicts of interests of the seller’s 

directors, majority shareholder or financial advisers, 

disparity in treatment between the majority and 

minority shareholders, and inadequate disclosures in 

the proxy. Although rare, there have also been actions 

by shareholders of the buyer against the buyer board 

alleging breaches of fiduciary duty. These cases typically 

arise where there is a majority or dominant shareholder 

on both sides of the transaction, and are very rarely seen 

in third party deals.

Mordaunt: The second question dictates the answer to 

the first. For buyers of a company, we are predominantly 

seeing earnout related claims being brought against 
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the acquiring company, though occasionally certain 

individuals responsible for negotiating the deal are 

also named. We also see working capital challenges 

being brought against the buyer shortly after deal 

close. Related to the seller, the common types of claims 

brought against them are for breach of representations 

and warranties by the buyer, and shareholder derivative 

or dissenting shareholder matters brought by former 

shareholders of the business that was sold. In the 

shareholder-related claims, the former directors of 

the business are being individually named in many 

instances as they were the individuals responsible for 

consummating the transaction. We also see working 

capital claims brought by the buyer against the seller. 

In general, the factors influencing these claims are 

typically financially driven. In an earnout dispute, the 

seller believes they may be entitled to more than the 

buyer had determined, or that the actions of the buyer 

caused the earnout shortfall. In shareholder derivative 

or dissenting shareholder claims, these are brought by 

former shareholders who believe the company should 

have been sold for more. In breach of representation 

and warranty claims, the buyer believes it overpaid for 

the company due to the actions of the seller, magnified 

by the multiples placed on the value of the entity in 

deriving the purchase price.

Welsh: The principal theories continue to be, first, 

allegedly bad disclosure in SEC filings relating to the 

M&A deal and, second, the alleged failure of the target 

board to run a process designed to obtain the highest 

price reasonably available in the deal. These are common 

themes in most M&A lawsuits. In addition, conflicts 

of interest for the target’s bankers continue be a hot-

button, post-Del Monte. So do management conflicts 

– especially in deals with private equity buyers, in which 

management is often alleged to favour a financial 

buyer over strategic buyers because the financial buyer 

is more likely to retain management. So, too, ‘liquidity 

conflict’ claims – in which the plaintiff shareholders of 

a PE-backed or venture-backed target company allege 

that the company is being sold hastily in order to satisfy 

the liquidity needs of the PE or venture fund. Also, any 

transaction involving a controller or in which a significant 

shareholder – such as a shareholder with ‘high vote’ 

shares – receives differential consideration from the 

public shareholders attracts meaningful litigation. ‘Don’t 

ask/don’t waive’ provisions in standstill agreements 

have been successfully challenged in litigation recently. 

Recent decisions from courts, especially the Delaware 

Court of Chancery, taking these types of claims seriously 

are driving the trend. 

““Potential conflicts of interest between the advisers and any 

potential bidder, or any interested party at the target, such as 

management or a significant shareholder, should be vetted 

very carefully.” 
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CD: What types of M&A related claims are companies 

and/or their directors pursuing?

Mordaunt: This is in essence the opposite position to 

the prior question. From the seller’s perspective, they are 

typically pursuing earnout and working capital claims 

against the buyer. From the buyer’s perspective, they are 

pursuing breach of representation and warranty claims 

as well as working capital claims.

Goudiss: In rare cased, there may be post-closing 

claims by the buyer against the seller for alleged 

misrepresentations made during the course of 

negotiation of the transaction. There may also be claims 

for indemnification for breaches of representations 

and warranties. In the recent economic downturn and 

related credit crisis, there have been actions initiated 

by sellers for breach of the merger agreement, based 

on the failure of buyers to consummate the transaction 

due to the claimed inability to obtain financing for 

the proposed transaction. In such cases, the buyers 

claimed, unsuccessfully, that the collapse of the credit 

markets – or negative impacts on the target company’s 

performance generally – constituted a material 

adverse event (MAE) that excused performance of their 

obligations under the merger agreement. There could 

also be strategic litigation by competing bidders.

CD: In some cases, actual or threatened litigation can 

prevent a merger or acquisition from completing. 

Is this a common result, in your experience? What 

other outcomes might be expected?

Welsh: Very few deals are prevented from closing on 

schedule and, when a deal is held up, typically, it is held 

up only briefly, usually for a couple weeks, to address a 

particular defect in the SEC disclosures or deal process, 

unless there is an alternative bidder. Other outcomes 

include settlement or potential post-closing damages 

litigation. Post-closing damages litigation is an important 

recent trend. Whereas previously, most M&A litigation 

was litigated exclusively pre-closing. The cases would 

either settle pre-closing, or the parties would litigate 

a request by the plaintiffs to enjoin the transaction, 

and if the plaintiffs lost, they would often abandon 

the litigation as not worth the costs of litigating. In 

the last couple of years, plaintiffs firms that have lost a 

request to enjoin the transaction have begun to pursue 

more cases, post-closing, seeking monetary damages 

from the target’s board, and their D&O insurer. This is a 

function of several large dollar post-closing settlements, 

including the $200m settlement in the original Kinder 

Morgan buyout, and the $89m settlement in the KKR/

Del Monte buyout. If not disposed of on a motion to 

dismiss, these post-closing cases can become costly 

and time-consuming, as defendants cannot settle them 

for supplemental disclosures and the other alternatives 

to a monetary settlement are quite limited. We are also 

seeing some significant appraisal actions being brought 

in certain transactions, particularly by risk arb funds, 

activist investors and other hedge fund investors.

Goudiss: Often shareholders of the seller will bring 

an action seeking to prevent consummation of a 

proposed transaction, based on alleged breaches of 

fiduciary duty by the seller’s board, including failure to 

disclose material information about the transaction in 

the proxy statement prior to the shareholder vote. It is 

very rare that courts will grant injunctive relief in such 
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cases, as the legal standard is very stringent – plaintiffs 

must show irreparable harm absent relief, likelihood 

of success on the merits and a balance of the equities 

in plaintiffs’ favour – and the availability of monetary 

damages negates the need for the extraordinary remedy 

of injunctive relief. Also, defendants will often negotiate 

with plaintiffs to cure any alleged deficiencies in the 

proxy statement, often as part of a universal settlement 

of plaintiffs’ claims, thus obviating the need for court 

intervention.

Mordaunt: Unfortunately, actual or threatened litigation 

against the company being acquired can prevent the 

deal from closing, as well as risks identified during 

due diligence. I have seen that occur in a number of 

instances, especially when the issue has the potential 

to be far reaching or substantial, such as costly litigation 

and damage exposure, potential Foreign Corrupt 

Practices Act violations, compliance issues and forensic 

suspicions that arose during due diligence. That said, 

I do not believe it is as common as it appears. If the 

buyer truly wants the business for strategic and financial 

purposes, actual or threatened litigation and risk issues 

may become a part of the negotiation rather than 

negating a deal in its entirety. I have seen a number of 

instances in which the actual or threatened litigation or 

identified risk issues are carved out of the transaction 

itself. In these instances, the seller agrees to assume 

the liability associated with the litigation or risks and 

indemnifies the buyer. I have seen other instances in 

which a portion of the seller’s proceeds are placed 

in escrow to pay for some or all of the litigation costs 

or settlement costs of the litigation, but the actions 

surrounding the litigation are either solely handled by 

the buyer or are jointly handled. There can be creative 

ways to address actual or threatened litigation or 

identified risk issues rather than cancel a proposed 

transaction. 

CD: When reviewing a takeover proposal, what steps 

can boards and directors take to minimise the risk of 

facing litigation once the deal is complete?

Goudiss: Directors should engage outside litigation 

counsel at the very outset of the process to analyse 

any potential conflicts and litigation risk, and to 

work with transaction counsel to build steps into the 

process aimed at mitigating any risks identified. This 

may include considerations such as the establishment 

of a special committee of independent directors to 

review the proposal – particularly if there are conflicted 

directors or the proposal is from or is being advocated 

by a majority or controlling shareholder – negotiation 

of a go-shop provision, reduced termination fees or 

inclusion of a majority-of-the-minority voting provision. 

This would also include having litigation counsel work 

with transaction counsel to appropriately document in 

the board meeting minutes board decisions relating to 

evaluation of the proposal and the process followed. 

Such integrated, interdisciplinary legal teams also 

provide the added benefit of enabling the board to 

quickly mobilise its defence efforts once litigation has 

been initiated.

Mordaunt: As a financial expert who often comes 

into the transaction once the claims or litigation has 

commenced, it often appears that the structure of the 

agreement itself causes litigation. For instance, items 

may lack definition. “In accordance with Generally 
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Accepted Accounting Principles” may in actuality be 

a vague definition, particularly when it is ‘consistently 

applied’. If an earnout is to be calculated based on a 

financial or milestone metric, the specifics necessary to 

derive the calculation should be considered. Is the buyer 

permitted to merge the newly acquired company into 

another and operate it how it wants to, or does it need 

to keep the business operating consistent with past 

practices for purposes of the earnout? If there are cost 

synergies from the merger consolidation, does the seller 

enjoy the benefit via the earnout? In other words, if the 

earnout threshold is not met, what measures are in place 

to make such a determination – do you examine sales 

by customer, by sales representative, discounts and trade 

practices, returns and allowances, and so on. The more 

definition in the agreement, the less likely a dispute will 

arise. The one thing that boards and directors can do 

prior to the deal closing to minimise potential litigation 

is hire competent outside professionals to assist in 

vetting the transaction. One also needs to understand 

why the transaction occurred – was the buyer a strategic 

buyer or a financial buyer? Did the seller want to sell 

or was it forced to sell due to economic or shareholder 

factors? From the buyer’s perspective, this would consist 

of legal, due diligence teams, valuation and possibly 

earnout specialists. From the seller’s perspective, it would 

include legal, valuation and earnout specialists as well. 

Additionally, if the seller has retained an investment 

banking firm to help sell the company, they can provide 

insight in determining if the buyer is a good strategic fit 

and will maintain the deal document vault. These experts 

can possibly cut down on the claims that a company 

may face, or at least position the company as best as 

possible within the structure of the transaction. Further, 

the board and directors as well as outside experts can 

closely monitor the resolution of issues and risks that 

were identified during due diligence to ensure timely 

and thorough mitigation of said issues and risks.

Welsh: Carefully evaluate any actual or potential 

conflicts of interests afflicting the board of directors 

and its advisers, including whether any board members 

or their advisers have any connection to any potential 

bidders. Carefully weigh any potential banker conflicts, 

including whether the boards’ financial advisers have 

advised, or have any other connections to, any potential 

buyers and any request by the bankers to provide 

financing in connection with the transaction. Consider 

having counsel interview each member of the board 

and the board’s advisers to flush out potential conflicts. 

In the case of any potential conflicts, consider forming 

a fully-empowered special committee of independent 

“Directors should engage outside litigation counsel at the 

very outset of the process to analyse any potential conflicts 

and litigation risk.” 
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directors to negotiate and recommend to the board 

any potential transaction. The process is also critical, 

especially a thorough, well-managed process that is 

carefully documented in detailed and accurate board 

and committee minutes that reflect all steps taken by 

the board or committee to maximise value and evaluate 

alternatives.

CD: In responding to claims and the threat of M&A 

litigation, what are the first steps that a corporate 

board and its directors should take?

Mordaunt: I would think the board and directors would 

contact counsel that assisted them in the transaction 

and also retain litigation counsel, financial consultants, 

experts and others if necessary. Any claims and threats 

at the early stage are just that, and may not have any 

merit. However, shareholder derivative or dissenting 

shareholder suits begin shortly after a transaction is 

announced, well before the deal closes. Most often this is 

for ‘bump up’ claims – the shareholders of the seller want 

the deal price increased – or for proxy disclosure issues 

related to the board’s decision making process, financial 

projections and fairness opinions. Many of these claims 

are addressed and handled early on prior to deal close. 

The company, counsel and perhaps outside financial 

advisers will review the claims put forth by the opposing 

side and determine the appropriate steps as necessary. 

Much depends on the mindset of the company as well 

– do they want to defend their position or negotiate the 

claims away?

Welsh: Two things are important here – first, notify 

your director and officer liability insurance carriers and 

review the policy carefully and, second, develop your 

end-game strategy. M&A litigation can move extremely 

quickly, especially in tender offers and other transactions 

with a very short window between signing and closing. 

It is critically important to both take steps to make sure 

that the often significant costs of litigating and resolving 

M&A lawsuits are covered under available insurance, 

and to plot out the strategy that will get you from the 

beginning of the litigation to closing the deal and to 

a settlement or decisive victory in the litigation on the 

timetable that is necessary. This requires cooperation not 

only on the business side, but also among the parties’ 

legal teams, which should begin planning a litigation 

response strategy from the beginning. Delay on either of 

these fronts – insurance and end-game strategy – is your 

enemy.

Goudiss: Litigation counsel should be brought on 

board from the outset of the negotiation process 

even before any action has been filed. If there is a 

shareholder demand letter that precedes the filing of 

a complaint, the board should consult with counsel, 

take the necessary steps internally to address the 

matters raised in the demand, and work with counsel to 

prepare an appropriate response, while being mindful 

throughout the process that any actions taken could 

be subject to scrutiny during subsequent litigation and 

therefore should be carefully tailored to bolster and 

not undermine the board’s ultimate defence strategy. 

Once an action has been commenced, the board should 

work with its counsel to formulate its litigation strategy, 

considering, for example, whether there should be 

separate counsel for certain directors; whether to pursue 

an early settlement strategy with plaintiffs to ensure 

deal certainty; whether the action is covered by D&O 
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insurance, in which case the insurers should be promptly 

notified; and where multiple actions have been filed, 

how and where to consolidate the litigation.

CD: What types of outside assistance could a 

company and/or directors utilise if faced with 

potential litigation?

Welsh: Some of the most costly M&A lawsuits in recent 

years have involved conflicted advisers, especially 

conflicted financial advisers. It is critically important 

that both legal and financial advisers be selected with 

considerable care. Potential conflicts of interest between 

the advisers and any potential bidder, or any interested 

party at the target, such as management or a significant 

shareholder, should be vetted very carefully. Another 

important consideration is how effective and supportive 

the advisers will be in the inevitable litigation. Will the 

banking team include someone who has experience 

testifying and can serve as a credible witness to help 

defend the deal process in litigation? Will the bankers 

cooperate with the board in settling the litigation? It 

may be advisable to seek terms in engagement letters 

that explicitly require advisers to cooperate in contesting 

claims, including by participating productively in 

discovery and preparation of additional SEC disclosures. 

Those are important considerations.

Mordaunt: Outside assistance will primarily consist of 

legal counsel and consultants depending on the type 

of claim being pursued by the opposing side of the 

litigation. Counsel focused on the deal and litigation 

will be key. Further, a financial expert will likely be 

needed regardless of the type of claim – working capital, 

earnout or breach of representations and warranties. 

In many instances, their work will form the backbone 

of the assessment or rebuttal of any damage amount. 

They also will conduct forensic investigations into the 

underlying causes for a breach of representations and 

warranties and will quantify the impact of their findings 

in accordance with the deal structure, which can be 

a fairly complex exercise. These experts can serve as 

a consultant or as an expert witness in mediation, 

arbitration or trial. Other experts may be needed as 

well – labour experts, environmental experts, real estate 

experts and others.

Goudiss: In addition to litigation counsel, a company 

might consider engaging a public relations firm to 

assist it in neutralising any negative publicity from the 

litigation and the public allegations against its board. 

As previously noted, for deals involving majority or 

controlling shareholders or conflicted directors, a special 

committee of independent directors might be convened 

to evaluate and negotiate the proposed transaction, and 

in such cases, the special committee should have its own 

independent financial and legal advisers. In some cases, 

a board might also consider hiring an independent 

financial firm to conduct a fairness valuation, where the 

independence of the company’s financial adviser might 

potentially be called into question.

CD: When faced with M&A litigation, which forum do 

you believe is best suited for the case – mediation, 

arbitration or trial?

Goudiss: The chosen route will depend on the nature 

of the claims asserted and the type of action brought. 

Typically, it will be the plaintiffs who determine the 

forum in the first instance, unless there is some provision 
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in the company’s by-laws providing otherwise, such as 

a mandatory arbitration provision. Contractual claims 

relating to breaches of the merger agreement might be 

better suited for arbitration, particularly if the parties are 

concerned about maintaining the confidentiality of the 

information subject to the dispute. On the other hand, 

courts tend to be the forum of choice for shareholder 

class actions, particularly those seeking injunctive 

relief, as courts have broader power to grant such relief. 

Irrespective of the forum ultimately chosen, a key action 

will be to ensure that where multiple actions are filed, 

they are consolidated before a single adjudicator, so that 

the company is not engaged in battle on multiple fronts 

and can better execute its defence. This will also facilitate 

global settlement of the claims, should the company 

decide to pursue this option.

Mordaunt: The forum depends on the type of litigation 

at issue and the parties’ positions – are they fighting 

or trying to negotiate? Additionally, most transactions 

contain an arbitration provision. Working capital disputes 

are often decided in mediation or in arbitration. For 

more complex issues, mediation is often attempted, 

and if it fails, it proceeds to arbitration or trial. More 

often than not, I have seen working capital and earnout 
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disputes handled through arbitration, and breach 

of representations and warranties and shareholder 

derivative matters handled through a formal court 

proceeding possibly resulting in a trial. Arbitration, if not 

defined, can take many forms – from private arbitration 

to the American Arbitration Association to other centres 

that specialise in arbitration. Further, it can consist of a 

sole arbitrator or a panel, and depending on the nature 

of the dispute, may be a financial professional such as 

a certified public accountant rather than an attorney or 

former judge. How the arbitration is conducted also may 

determine the best venue – is it going to be limited in 

nature or is it going to be similar to a trial? There also is 

a cost associated with the forum – mediation may be 

the least expensive option, while arbitrations have the 

potential to become expensive and trials typically are.

CD: How important is D&O liability insurance as a 

tool to mitigate personal risks to board members 

related to M&A litigation? What types of coverage 

are available, and what levels of protection can they 

obtain?

Mordaunt: D&O insurance is strongly suggested to 

mitigate the risks board members and directors face 

in a transaction. Availability, levels of coverage and 

protection vary by carrier. Overall, a few routine items to 

consider are, first, the seller’s tail or runoff insurance to 

provide coverage for wrongful acts prior to deal close 

which have not been brought as claims as of deal close 

and, second, whether the new entity has sufficient 

D&O coverage. There is also specific representation and 

warranty and indemnification insurance that is available. 

It is often viewed as a bridge between the buyer’s desire 

for broad representations and warranties and a large 

escrow amount, and the seller’s opposite position. The 

insurance can also extend indemnification from the 

seller well beyond the time periods or amounts specified 

in the transaction. For shareholder derivative suits, D&O 

insurance is a little more complex. Coverage exists for 

defence costs, and most of the cases settle. But generally 

two possible challenges remain: first, who pays the 

plaintiff’s law firm’s costs and second, if the outcome 

results in a higher dollar transaction, is the increase in 

price part of the coverage costs? Those are two specific 

items to pay attention to. In fact, as a result of these 

types of suits and issues, many carriers provide coverage, 

but have enacted separate M&A deductibles with much 

higher deductibles than typical D&O coverage. 

Welsh: D&O liability insurance is very important. The 

costs of defending the target and the target’s board 

in M&A litigation are almost always covered under the 

target’s D&O insurance policy. Similarly, where the bidder 

is sued on a theory of allegedly aiding and abetting 

the target board’s alleged breach of fiduciary duty, the 

costs of defending those claims will typically be covered 

under the bidder’s D&O policy. Also, the payment of 

a compulsory attorneys’ fee to the plaintiffs’ attorneys 

– as part of a settlement of the litigation, for example 

– will sometimes be covered under the target board’s 

D&O policy. Monetary settlements may also be covered, 

depending on the nature of the settlement and the 

terms of the target’s D&O policy. D&O carriers have 

begun to try to reign in coverage for M&A litigation in 

recent years, however, so it is important to review the 

D&O policy at the underwriting stage, before any deal 

is in the offing, to ensure that coverage is maximised for 
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the risk of M&A litigation.

Goudiss: D&O liability insurance can be a useful tool to 

mitigate liability risks to board members arising out of 

M&A transactions. Such policies typically cover liability 

and defence costs, with exclusions for intentionally 

wrongful conduct. They have also historically covered 

attorneys’ fees paid to plaintiffs’ counsel in connection 

with the settlement of shareholder class action claims, 

but increasingly insurers have been resistant to covering 

such fees and have been demanding some form of 

contribution from the buyer. There are various levels of 

D&O protection available, depending on the company’s 

specific risk profile. In the immediate aftermath of the 

financial crisis there was a spike in the cost of D&O 

liability insurance, but costs have since stabilised and 

rates today are slightly more affordable.

CD: In your opinion, are D&Os doing enough to 

manage the potential risks and liabilities that 

emerge from M&A related litigation?

Welsh: Much of M&A litigation is frivolous and has 

nothing to do with what the target’s board has done 

to manage risk. In my experience, although bidders 

often push the envelope to promote deal certainty 

and discourage competition, and while some target 

companies have inevitable risks like a significant 

shareholder, target boards and their advisers are pretty 

disciplined in running public company M&A processes. 

It is critically important, however, to hire the right legal 

and financial advisers and run a disciplined process in 

good faith. If that is not done, what might otherwise be 

frivolous litigation, can pose real risks to the deal and 

possibly a risk of personal liability to the board.

Mordaunt: I would say the issue depends on the specific 

company and D&Os involved. Most large transactions 

appear to have been well thought out with appropriate 

D&O insurance in place. Independent outside counsel 

and financial and due diligence experts are retained 

during the transaction phase to minimise potential 

litigation in the future. That said, litigation still likely will 

happen at some point even in the large transactions, 

as most large transactions involving public companies 

often have accompanying shareholder derivative 

actions. Further, if the deal involves an earnout, the 

vast majority result in a dispute of some sort. In the 

smaller transactions, however, this level of scrutiny 

often does not occur. Due diligence will be performed 

in only certain areas, not enough focus is given on the 

definitional terms or measurements in the agreement, 

all insurance needs are not thought through, and 

so on. It’s a ‘get the deal done’ mentality rather than 

looking at what future litigation and related costs 

could be prevented by utilising a thorough, detailed, 

comprehensive approach and outside professionals. This 

is where the disconnect lies.

Peter L. Welsh is a partner at Ropes & Gray LLP,  Alan 

Goudiss is a partner at Shearman & Sterling  LLP, and 

Jeffrey J. Mordaunt is a managing director at Stout 

Risius Ross, Inc.
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SETTLING M&A DISPUTES THROUGH 
ARBITRATION
Damien McDonald, John Ogilvie, Jan K. Schaefer and Gregory A. Litt

CD: What are the most common types and causes 

of dispute arising from M&A deals?

Ogilvie: Most M&A disputes arise at the post-closing 

stage. These tend, typically, to involve alleged 

representation or warranty – including tax warranty 

– breaches under the governing SPA. Indemnity-

based claims are also a recurring theme. Beyond 

this, disagreements concerning the payment of 

deferred consideration, such as under purchase price 

adjustment mechanisms or earn-out provisions, 

represent a major cause of dispute between M&A 

counterparties particularly as to the quantum of such 

consideration and, indeed, whether it has become 

payable. The satisfaction of conditions precedent 

and, where applicable, the triggering of put or call 

options, constitute another common cause of post-

closing dispute. Though not quite as prevalent, 

claims surrounding non-performance and breaches 

of non-compete or non-solicitation clauses are not 

uncommon. Pre-closing, the most typical causes 

of dispute tend to occur at the due diligence stage 

– particularly as to the scope of the seller’s pre-

contractual duties of disclosure. Disputes as to rights of 

pre-emption are also occurring at both the pre-closing 

and post-closing stages.

Schaefer: Disputes resulting from M&A transactions 

typically relate to alleged violations of contractual 

representations and warranties. In some cases, tort 

remedies are also relied upon. This is usually the 

case if fraud on the part of the seller is alleged. Some 

examples of claims typically raised by buyers include 

claims for a violation of a financial guarantee, a request 

for a purchase price adjustment, or an indemnification 

for third-party claims raised against the acquired target. 

On the contrary, a seller typically requests pay-out 

of parts of the purchase price parked in an escrow 

account or an earn-out. The scenarios are diverse. 

Nevertheless, in most cases it is fair to say that the 
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buyer is the claimant as it effectively seeks to recoup 

parts of the consideration paid by bringing claims 

against the seller. If sellers are in the role of claimants, 

the disputes are about further pay-outs to them. 

McDonald: Disputes involving the management of, or 

exit from, a joint venture or investment vehicle are by 

far the most common. In the China context, this has 

usually surfaced in connection with an onshore joint 

venture arrangement, but we are increasingly seeing 

disputes in relation to onshore and offshore investment 

structures. This is because these disputes will generally 

involve the highest values – meaning, the whole 

asset – and therefore the greatest risk of loss. This 

translates to management being more likely to sign 

off on arbitration to preserve this value. In essence, the 

parties are fighting to get their investment back. M&A 

disputes, though, do tend to occur across the entire 

spectrum of the M&A deal phase, from pre-signing 

disputes such as breach of NDAs or breaking off 

negotiations, pre-closing disputes such as government 

approvals, CPs, MACs and reps and warranties, and 

post-closing disputes such as price adjustments, reps 

and warranties and indemnities. 

Litt: Post-closing disputes are the type of M&A dispute 

we see most often in arbitration, whether pursuant 

to formal purchase price adjustment provisions or 

framed as claims for breaches of representations and 

warranties. A study published by ICC Secretary General 

Andrea Carlevaris in 2013 confirmed that this also is 

the most common type of M&A dispute on the ICC’s 

docket. Pre-closing disputes involving the parties to a 

transaction, their shareholders, or spurned suitors, are 

also quite common. But we see many more of those 

disputes in litigation than arbitration. We recently 

handled a very interesting hostile takeover dispute in 

arbitration, but those disputes rarely go to arbitration 

in the US because public companies generally do not 

have arbitration agreements with their shareholders.

CD: Have you seen an increase in post-deal 

disputes? What trends are you seeing with regard 

to M&A disputes? 

McDonald: We have seen a slight increase in post-deal 

disputes. In the China context, this is partly a reflection 

of the increasing level of confidence and sophistication 

of Chinese investors, but also because of the difficulties 

in pursuing exit via IPO processes. There is also a 

general sense that parties have been looking harder at 

their portfolios and seeking to exit underperforming 

assets, although this has probably always been the 

case in the region.

Litt: These disputes have been around a long time. 

In fact, the very first case I worked on as a lawyer in 

private practice was a post-closing dispute in ICC 

arbitration relating to a billion dollar acquisition, where 

the buyer claimed, among other things, that the 

seller had breached numerous representations and 

warranties with respect to the accounts of the target. 

There is a sense that this sort of dispute has become 

more common over the last few years, and that sense 

is echoed by the Cavaleris study, which reviewed 

a sample of the ICC’s cases over time. Cavaleris 

speculates, quite reasonably, that the recent economic 

downturn may have led to an increase in M&A 

disputes, but that same downturn may cause the trend 
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to slow down for a time, trailing the global decline in 

M&A transactions in the years immediately following 

the credit crisis.

Schaefer: A peak in post M&A disputes typically 

follows with some delay a peak in M&A activity. Hence, 

we do not see lineal increases in post M&A disputes, 

but cycles exist. Sometimes a dispute cycle is stronger, 

notably when an upturn in M&A activity is followed 

by financial turmoil, as we witnessed post Lehman. 

In such a context, there is less room to find quick 

commercial solutions to disputes in order to move on 

with new business, but market players see few new 

deals go ahead and instead seek to ensure that claims 

are pursued, even in lengthy proceedings, which can 

absorb substantial management time.

Ogilvie: As the M&A market starts to pick up again 

following the financial downturn, we will inevitably 

see a corresponding increase in post-deal disputes. 

Court litigation continues to be the dispute resolution 

mechanism of choice for M&A transactions, particularly 

within the UK and the US. That said, arbitration 

represents the most commonly used method of 

M&A dispute resolution in a number of jurisdictions, 

including Germany, India, Japan, Russia and many 

other emerging markets, and remains increasingly 

popular for private cross-border deals, where ease of 

enforcement and a desire for greater international 

neutrality, in particular, take on amplified significance. 

In this context, recent survey figures indicate that 

parties to international M&A arbitrations very much 

tend to favour institutional arbitration over ad hoc 

arbitration, the ICC, LCIA, HKIAC and SIAC among the 

most prevalent.

CD: What are the advantages and disadvantages of 

arbitration as a means of resolving M&A disputes? 

How does it lend itself to multi-party or multi-

contract situations, for example?

Schaefer: Arbitration is a preferred means of solving 

post M&A disputes. For instance, arbitration clauses 

are common industry practice in M&A transactions 

with a German target which are typically governed 

by German law. Why do parties opt for arbitration 

rather than the German courts, which are considered 

good and efficient? First, parties typically do not like 

public hearings but rather enjoy the confidentiality 

of arbitration proceedings. Second, they are free to 

choose arbitrators familiar with M&A transactions, 

often partners at international law firms who 

themselves have negotiated such contracts and are 

familiar with the industry practices. Third, arbitration 

proceedings allow parties to tailor the proceedings 

to their needs. Arbitrators take mutual wishes of the 

parties into account. Different from judges, arbitrators 

are not bound by detailed procedural rules but 

party autonomy prevails. Finally, easier cross-border 

enforcement via the New York Convention is an 

important selling point for arbitration. While there 

are advantages to arbitration, arbitration also has 

limits with respect to involving third parties in the 

proceedings which are not bound by the arbitration 

agreement. Litigation offers more opportunities 

to bind third parties to the outcome of a case as 

commercial arbitration with its inherent privity 
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requirement does. Hence, if parties opt for arbitration, 

it is critical to ensure that all stakeholders in a potential 

dispute agree to arbitration, including those that 

issue parent company guarantees, for example. If 

certain stakeholders are not bound by the arbitration 

agreement, parallel proceedings before the courts and 

arbitral tribunals can be the result. 

McDonald: The key advantage of arbitration is the 

ability to enforce an award in multiple jurisdictions. 

There are other advantages, such as the appointment 

of arbitrators, the selection of the arbitration rules 

and therefore the style of arbitration, and agreeing 

on the country in which the arbitration will legally 

takes place, known as the seat, and the local courts 

that have supervisory jurisdiction. This is in contrast to 

domestic courts in which these factors are fixed. The 

disadvantages can sometimes include the fact that 

you do not have the tools to dispose of unmeritorious 

claims via strikeouts or summary judgments. Costs 

in arbitration can also, depending on the dispute, be 

equal to those incurred in large-scale court litigation. 

Arbitration as a creature of contract is only amenable 

to multiparty or multi-contract disputes to the extent 

parties have agreed to this in their arbitration clauses. 

This position is changing as institutions include specific 

provisions in their rules for joinder of multiple parties 

and multi contract arbitrations. For example, the 2013 

HKIAC Rules provide for both. 

Litt: Arbitration is particularly well suited to handle 

highly complex disputes concerning financial and 

technical matters. Post-closing disputes frequently 

focus on complex accounting disagreements and 

competing interpretations of accounting literature. Of 

course, there are many, many smart judges out there, 

but the ability to select arbitrators gives the parties 

assurance that their case can be heard by decision 

makers with the right sort of commercial experience, 

and also that the decision makers will be able to give 

their case the sort of ongoing, focused attention that 

complicated quantitative disputes require. In the US, 

the leading jurisdiction for the resolution of pre-closing 

M&A disputes is the Delaware Court of Chancery, which 

has developed over the years into a highly specialised 

and experienced court for such matters. They have 

certain advantages over arbitration, including speed 

– which can be very important pre-closing – and the 

ability to handle claims by any number of interested 

parties who are not always in contractual privity.

Ogilvie: The ease of recognition and enforcement of 

foreign arbitral awards is undoubtedly the primary 

advantage of arbitration, particularly in a cross-

“Despite its many advantages, arbitration is not suitable for all 

aspects of M&A disputes.” 
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border M&A context. Privacy, and in some cases 

confidentiality, and greater procedural flexibility 

provide further key advantages over a court process. 

The former advantage may, however, be of limited 

significance vis-à-vis listed companies which may 

be obliged to announce publicly to the market 

information relating to all disputes which are price 

sensitive. Privacy or confidentiality may also be lost 

where court intervention is required in the arbitral 

process, for example where a party seeks to set aside 

an arbitral award, where the court’s public record and 

reporting is likely to reveal at least some aspects of 

the dispute. In view of the generally limited rights of 

appeal, arbitration tends to offer a greater prospect of 

achieving a final and binding decision at a first instance 

hearing. While advantageous for successful parties, this 

is, of course, an obvious disadvantage as far as losing 

parties are concerned. Further, and contrary to general 

perceptions, arbitral proceedings may end up proving 

just as costly and time-consuming as litigation in a 

well-established, experienced court system. Difficulties 

in obtaining documents and evidence from third 

parties may also constitute a major drawback. While 

arbitration can be suitable for multi-party situations, 

one of its most significant disadvantages is that this 

will only be the case if all relevant parties are subject 

to the agreement to arbitrate – it is otherwise not 

possible to join non-consenting third parties. For that 

reason, most tort claims against third parties who are 

non-parties to an arbitration agreement will have to 

be brought separately, with the consequential risk of 

parallel proceedings and the potential for inconsistent 

findings. Arbitration may similarly lend itself to multi-

contract situations provided the relevant contracts 

contain appropriate and compatible arbitration 

provisions. Multi-contract situations may give rise 

to complications, in particular where pre-existing 

shareholders’ agreements or back-to-back indemnity 

clauses are concerned, which, when drafted, will often 

not have contemplated the need for compatible 

arbitration provisions or indeed any arbitration 

provisions at all.

CD: What kinds of challenges might arise out 

of cross-border M&A disputes, where parties 

are located in different jurisdictions? How can 

arbitration assist in these circumstances?

Litt: Representations and warranties may be perceived 

somewhat differently by parties accustomed to 

different legal systems, particularly – but not exclusively 

– where there is a mix of parties from common law and 

civil law jurisdictions. The ability to appoint arbitrators 

who understand both perspectives may help to 

reach the right resolution, and also may help satisfy 

the parties that their voices are heard. The same can 

be said of different accounting systems, although it 

probably is the rare arbitrator or judge who will be so 

knowledgeable about a particular accounting system 

to make it difficult to accommodate a different version 

of GAAP or IFRS. Of course, all the usual arguments for 

arbitration in cross-border contexts apply, including 

language and cultural issues, as well as the importance 

– actual or perceived – of avoiding the other party’s 

local courts.

Ogilvie: Parties to cross-border M&A disputes are 

likely to have particular concerns around being drawn 

into litigious proceedings before unfamiliar foreign 
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courts. Not only can the latter present difficulties vis-

à-vis the language of the proceedings and conflict of 

laws issues, but it may also give rise to uncertainties 

regarding the level of judicial expertise, the reliability 

of decisions and the neutrality of the forum. The 

need for local lawyers with rights of audience and the 

additional costs of pursuing or defending proceedings 

away from home jurisdiction may present additional 

challenges. Claimants may also face difficulties in 

enforcing a judgment made in their favour in another 

jurisdiction. By affording the parties a broadly bespoke 

framework within which to agree the seat, language 

and applicable procedural law, and to participate in 

the choice of arbitrators, arbitration is well placed to 

circumvent many of the undesirable characteristics 

associated with court proceedings in an unfamiliar 

jurisdiction. Arbitration may also provide greater 

certainty regarding the application of the parties’ 

chosen law. Further, by virtue of the New York 

Convention, the recognition and enforcement of 

foreign arbitral awards is available in 150 jurisdictions.

McDonald: The major challenge of cross-border M&A 

disputes is also one of the major benefits of arbitration, 

namely the ability to enforce the award in multiple 

jurisdictions. This is important because the dispute 

may require enforcement in different jurisdictions. For 

example, a dispute may involve execution an award 

in relation to a particular vehicle in jurisdiction A – for 

example, a change of the board of directors in a joint 

venture – and execution against the assets of a party 

in jurisdiction B – for example, to enforce an award of 

damages.

Schaefer: If you deal with cross-border transactions, a 

neutral forum is key to dispute resolution. In arbitration, 

notably in a third country, no party needs to fear 

the other side’s home turf advantage. In addition, 

arbitration is better suited than court proceedings 

to balance the expectations of the parties on how 

a juridical procedure should best be conducted. For 

instance, a US party would expect discovery and cross-

examination to be part of the process. In continental 

European litigation proceedings, they will not find 

these tools. In international arbitration, a blend of 

procedural traditions is considered best practice, 

including some document disclosure. Hence, the 

flexibility of arbitration procedure can accommodate 

an appropriate balancing of competing expectations 

of the parties. In addition, parties and arbitrators 

are flexible with regard to the language of the 

proceedings and are not bound by an official court’s 

language. Typically, English is the common language 

to apply if the transaction documents are in English. 

However, parties often agree that historic documents 

in a language other than English do not need to be 

translated if all involved speak the pertinent language 

of the documents. Sometimes, parties agree that two 

languages apply in arbitration, leaving it to a party to 

decide in what of the two languages to plead its case. 

While this might sound like a good compromise, it 

poses some serious difficulties in practice.

CD: Is arbitration suitable for dealing with all 

aspects of M&A disputes? 

McDonald: M&A disputes are for the most part 

creatures of contract, whether it is an NDA, SPA 
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or dispute over the management of an asset or 

investment vehicle. They are therefore highly suitable 

for resolution in the arbitration context. There are some 

exceptions to this, mainly due to the limitations of 

arbitrability – meaning, what can be legally the subject 

of arbitration – imposed by national laws. These will 

generally be the same in most jurisdictions, such as 

shareholders’ remedies pursuant to statute, as in the 

case of unfair prejudice.

Schaefer: Not all aspects of a dispute are necessarily 

of a legal nature and are therefore best resolved by a 

lawyer. For instance, questions of financial guarantees 

are often best addressed by accountants familiar with 

the agreed and applicable accounting rules. Hence, 

what one finds in practice is that certain areas of 

dispute are carved out. Parties make use of expert 

determination by accountants or technical experts. 

Their findings are binding on the parties but can be 

reviewed to some extent by the arbitrators. In such 

a combination of dispute resolution mechanisms, 

things get tricky when an expert determining certain 

discrete issues needs legal guidance. Is he allowed to 

retain a legal expert to solve the issue himself or must 

he rely on the findings of the arbitrators? In the latter 

case, the parties would need to commence arbitration 

proceedings to obtain a ruling on a discreet legal 
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question. This is hardly an efficient mechanism. The 

devil here is in the detail.

Ogilvie: Despite its many advantages, arbitration is not 

suitable for all aspects of M&A disputes. Certainly for 

public M&A deals, arbitration is very rarely considered 

a viable alternative – largely due to the inherent 

impracticalities of agreeing to arbitrate with what will 

frequently be a multitude of selling shareholders. In 

addition, M&A disputes involving third-party claims 

may also not be suitable for arbitration. Further, if a 

dispute concerns issues of regulatory non-compliance, 

the relevant prosecuting authorities will not be subject 

to an agreement to arbitrate. Deferred consideration-

based disputes, or disputes relating to the valuation 

of net assets upon closing, may be better suited to 

alternative mechanisms, such as expert determination, 

in view of the technical nature of the issues involved. 

Likewise, where the remedy sought is injunctive relief 

or specific performance – which is more likely to arise 

in a pre-closing context – claimants may prefer a court-

based route. That said, many national arbitration laws 

provide for court-ordered injunctive relief in support 

of arbitration and the parties may agree to apply 

institutional rules, such as those of the LCIA and ICC, 

which equip tribunals with wide-ranging powers to 

order urgent interim measures, while also preserving 

the right to seek court intervention. 

Litt: Arbitrators can be appointed to suit the specific 

type of dispute, giving arbitration an advantage over 

litigation in many complex business contexts. But 

arbitration does have limitations, which may be more 

acute in the pre-closing dispute context, where it is less 

likely that the parties will have been able to consider 

and contractually provide for mechanisms to address 

the sort of disputes that may arise. For instance, it 

generally takes time to appoint an arbitral tribunal, but 

time can be of the essence in a pre-closing dispute. 

Many arbitral institutions have implemented expedited 

or ‘emergency’ arbitration processes, but that often 

involves a sole arbitrator, the parties may have little say 

over who that arbitrator will be, and there will be no 

meaningful appellate review; a risky proposition if the 

fate of a critical transaction is in the balance.

CD: How important is the choice of arbitrator in 

M&A-related arbitration? What characteristics 

should the parties seek in a potential arbitrator?

Ogilvie: The parties’ choice of arbitrator is extremely 

important. Whether the tribunal is to comprise a sole 

arbitrator or a three-person panel, it is essential to 

ensure that any individual appointed not only has 

the necessary impartiality and availability to hear 

the dispute, but is also capable of effective case 

management while taking care not to place one or 

both of the parties under undue pressure in terms of 

timescales. They should preferably also possess the 

requisite expertise commensurate to the nature of 

the dispute and a good understanding of the relevant 

industry sector. It is also important to try to achieve a 

balanced tribunal in terms of the personalities of the 

arbitrators, where three-person panels are concerned. 

A party will want their nominated arbitrator to work 

collegiately to achieve consensus in reaching an 

appropriate award.
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Litt: The choice of arbitrator for M&A-related disputes 

is very important, as it is for any complex arbitration. 

If it is a dispute that focuses on the give and take of 

the negotiation process, having an arbitrator with a 

real-world commercial understanding can help the 

parties achieve a fair outcome. If it is an accounting 

dispute that is going to rely heavily on the testimony of 

senior accountants, the difference between arbitrators 

with or without accounting experience may be critical. 

There are some terrific arbitrators out there who have 

had the right kind of law practice and experience 

and can offer both of these things, but it is far from 

universal and requires careful thought before making 

an appointment.

Schaefer: The selection of the arbitrators is considered 

to be the critical strategic choice in arbitration. This 

rule also applies to post M&A matters. What a party 

looks for is an experienced, convincing and diplomatic 

arbitrator who takes his time to get his head around 

the key issues in dispute and seeks to fully understand 

the positions taken by the parties. If one deals with an 

arbitral tribunal of three, any effective party-appointed 

arbitrator must also have a good standing with the 

chairman – after all, an arbitral tribunal can rule by 

majority. Typically, arbitrators in post M&A matters have 

a history as transactional counsel. This is often a key 

qualification parties seek. An arbitrator familiar with 

negotiating and drafting M&A contracts, as well as 

the underlying commercial considerations informing 

the pricing clauses, and so on, should theoretically be 

better prepared to decide complex issues.

McDonald: The selection of an arbitrator in M&A 

related arbitration is an important step in the 

arbitration process. The pool of arbitrators, both lawyers 

and non-lawyers, available to deal with sophisticated 

cross-border M&A disputes is generally very good 

internationally and a senior international arbitrator 

will be able to deal with a whole range of complex 

deals in the international context. In some disputes, 

such as those with a particular cultural or commercial 

background, such as China, it may be sensible to 

appoint an arbitrator with experience in the relevant 

jurisdiction. This is important in terms of understanding 

not only the commercial and legal context of a dispute, 

but also the cultural context as well. This can often 

be as or more important than being a good lawyer or 

subject matter expert in a particular dispute.

CD: In your opinion, is sufficient attention paid to 

drafting arbitration agreements in M&A contracts? 

What considerations should buyers and sellers 

have regard to in this respect?

Schaefer: Arbitration clauses should be simple and 

short. What is critical is that they cover all stakeholders 

and are referenced in all relevant transaction 

agreements. What one sometimes finds is that all 

agreements duly incorporate arbitration clauses, 

but that such clauses have different arbitration 

rules, venues, numbers of arbitrators or procedural 

languages. This poses difficulties when a dispute arises 

and can easily lead to jurisdictional issues which take 

time to be resolved. Hence, any additional costs can be 

prevented by carefully drafting an arbitration clause. It 

is recommended to use the standard clauses issued by 
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the arbitration institutions and to double-check once 

during negotiations the applicable arbitration rules are 

exchanged – a typical trade-off during the final stages 

of a negotiation. All standard clauses of the leading 

arbitral institutions are available on the internet and 

can be easily reconfirmed. If parties include escalation 

clauses, such as requiring recourse to mediation prior 

to commencing arbitration, attention must be paid 

to clearly delineating the methods and defining the 

triggering events for the next escalation level, to 

prevent unnecessary discussions and delay. Similarly, if 

parties refer certain questions to expert determination, 

it must be made entirely clear what the powers of the 

expert are and how any overlapping issues with the 

jurisdiction of an arbitral tribunal are resolved.

Litt: M&A transactions often require long and 

complex agreements, and there often are numerous 

agreements in a single transaction. Problems with 

dispute resolution provisions can get buried by length 

and complexity. For instance, if there are multiple 

agreements, do they all provide for the same dispute 

resolution process? Is it clear that disputes under 

different transaction agreements can be consolidated 

into one arbitration? What if the formal parties to the 

different agreements are not the same? If there is a 

specialised post-closing dispute mechanism – such 

as expert determination – and a general arbitration 

clause, where does one stop and the other begin? It 

can be critical to have an experienced disputes lawyer 

review the entire set of agreements specifically for this 

purpose, to make sure that the disputes provisions will 

work as intended when called upon.

McDonald: Arbitration clauses are unfortunately 

the last thing that parties negotiate in any deal. It is 

sometimes part of a last minute trade off. If the team 

negotiating the clause does not know the area, they 

will also invariably tinker with the standard model 

clauses in an attempt to try and gain an advantage 

over the other party. This can often result in clauses 

that simply do not work or that are unenforceable. 

There are some basic rules for drafting arbitration 

agreements. First, stick to the model clauses for the 

particular institution the parties have agreed, such as 

the HKIAC, ICC, SIAC, CIETAC, and so on. Second, do 

not amend the model clause unless you have a good 

reason to do so. Third, if you do amend the standard 

model clause, seek specialist advice on whether your 

amendments in fact work and have not inadvertently 

made the clause invalid. Finally, if it is a jurisdiction that 

you are not familiar with, such as China where there are 

special rules, then get some specialist advice on your 

clause

Ogilvie: More attention could certainly be paid to the 

drafting of arbitration agreements in M&A contracts, 

especially in multi-party and multi-contract situations. 

Whether a dispute arises pre- or post-closing, parties 

will be anxious to avoid becoming embroiled in 

protracted preliminary disputes over mechanical 

or jurisdictional matters. Buyers and sellers should, 

at the negotiation stage, give serious consideration 

both to the types of dispute which could conceivably 

arise, as well as the remedies they are likely to require 

should those disputes materialise. Such practice will 

enable the parties to identify whether arbitration 

of their potential disputes is appropriate. Careful 
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thought should be given thereafter to agreeing 

the appropriate procedural framework and, in 

particular, the appropriate seat – preferably in an 

arbitration-friendly jurisdiction where arbitration is 

well established and the courts are typically non-

interventionist. Parties should also consider closely the 

interaction between any arbitration clause in the SPA 

and the dispute resolution mechanisms in any other 

related agreements – such as shareholder agreements,  

transitional service agreements, and so on – to mitigate 

the sort of complications which surround multi-party 

and multi-contract situations. 

Damien McDonald is a registered foreign lawyer at 

Peter Yuen & Associates (in association with Fangda 

Partners), John Ogilvie is a partner at Herbert Smith 

Freehills LLP, Jan K. Schaefer is a partner at King & 

Spalding, and Gregory A. Litt is counsel at Skadden, 

Arps, Slate, Meagher & Flom LLP.
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CROSS-BORDER LITIGATION ISSUES 
TO CONSIDER WHEN STRUCTURING 
INTERNATIONAL TRANSACTIONS
Jeffery J. Daar

Cross-border business seems simple and no different 

from domestic business until something goes wrong. A 

good business practice is to assume that things will go 

wrong and then minimise the risk anticipatorily in your 

agreement. This article will provide a brief overview 

of litigation issues to be aware of so that you can spot 

them and do something about them when structuring 

a cross-border transaction. 

Here are four key strategies to keep in mind. First, 

consider consulting with local counsel in the 

foreign countries involved in the transaction. While 

experienced counsel may spot issues pertaining to 

another country, having a local counsel involved will 

help you navigate through them without missing 

fundamental issues. Second, make sure your team 

includes someone who has expertise in dispute 

resolution issues in international transactions. Many 

transactions fail because one side did not correctly 

anticipate whether the dispute provisions will result 

in the other side not performing. Third, make sure 

that dispute resolution issues are brought into the 

early stages of the negotiating and drafting process. 

Waiting until the end typically means that this key part 

of the transaction is not thought through and your 

negotiating power is diminished. Fourth, do an analysis 

of the likely dispute resolution issues and strategies for 

each side. For example, which side is more likely to fail 

to perform? Implementing these four simple strategies 

will help make your international transaction work the 

way you want it to work.

Basic contract considerations

Consider the possible ambiguities arising from the 

international dimension of the transaction. Identify 

them and address them up front. Otherwise, they will 

be like a time bomb waiting to go off. Also, take the 

necessary time to make the contract clear regarding 

international issues. This can become complicated 

even if you are aware of the issues. Avoid the tendency 
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for the dealmakers to rush the deal and shortcut this 

process. An international transaction with problems 

will almost always be much harder and more expensive 

to fix later on than during the negotiating and drafting 

stage.

Language issues

If you need or want the contract to be in more than 

one language then spend the time to do it right. If 

more than one language is to be used, make sure 

the contract specifies which language controls. Make 

sure that the translation says what you believe it says. 

Take the time to determine that the contract is in a 

language that will be enforceable in a foreign court 

where a party is located. For example, a perfect looking 

contract will not work if it is not in the language that a 

local court will require for enforcement.

Strategise – control as much as you can of the 

dispute resolution issues

Be aware of what issues may arise if a dispute has to be 

litigated. If you are aware of the issues early on in the 

negotiation process, you can strategise and control the 

dispute resolution issues so that the transaction will 

work as you intended. Issues to be aware of include, 

among other things, venue issues, choice of law issues, 

enforcement of judgment issues, enforcement of 

arbitration award issues, mediation issues, service of 

process issues, and personal jurisdiction issues.

Venue issues

Where, in terms of physical location, do you want to 

resolve any problems? Do you want a dispute to be 

heard on your home turf or on the other side’s home 

turf? A venue provision that may not be enforced by 

a court is often known from the beginning by the 

other side. Do you have to agree to a neutral location 

for any disputes? Do you agree on reciprocal locations 

depending on who initiates the dispute, i.e., the party 

initiating a dispute has to bring the dispute in the 

location of the other party? If so, make sure you know 

what may happen if there is a dispute in those venues.

Venue strategy considerations include whether or not 

there is a favourable forum for either party. Consider 

which of the parties is more likely to cause a dispute 

and which wants more to have the contract enforced. 

What substantive and procedural law may be applied 

in the chosen venue? Are there any differences 

between arbitration as opposed to litigation in the 

venue? If you may need provisional remedies, such as a 

preliminary injunction to protect trade secrets, will your 

venue allow you to obtain and enforce the provisional 

remedies? Are there any enforcement of judgment or 

arbitration award peculiarities in the venue? Are forum 

selection clauses presumed valid and enforced in the 

venue? Understanding the answers to these questions 

will allow you to be strategic.

Choice of law issues

Strategy considerations include knowing the 

differences between the domestic laws in the countries 

of the parties. Consider consulting with local counsel 

in the countries involved. Consider again who is more 

likely to cause a dispute. Would the choice of law in the 

contract even be applied in the venue selected? If no 

choice of law provision is used, which law may govern 

by default in different venues?
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How do you want to solve a problem – litigation or 

arbitration?

Depending on the country, litigation may allow 

discovery, trial by jury, provisional remedies, and a right 

of appeal.

Arbitration is traditionally faster and cheaper (but not 

always), private, with no jury, may not have discovery 

(except documents), can be customised and binding, 

and there is generally no appeal.

Other considerations when choosing between 

litigation and arbitration include enforcement of 

judgment and arbitration award issues. Consider 

whether a judgment entered in the agreed venue 

will be enforceable in the courts of the other parties 

to the agreement. Also consider whether a judgment 

entered in the local courts of the other parties will 

be enforceable in your country. Again, consider 

consulting with a foreign lawyer from the countries at 

issue. Generally there are no treaties for recognition 

and enforcement of judgments and courts can be 

unpredictable. Costs for recognition and enforcement 

of a foreign money judgment may also be time 

consuming and expensive.

On the other hand, an international arbitration award 

will likely be subject to the 1958 New York Convention 

on the Recognition and Enforcement of Arbitrable 

Awards. It requires courts of contracting states to 

give effect to private agreements to arbitration and 

to recognise and enforce arbitration awards made in 

other contracting states. Unlike enforcing judgments, 

the protocols for recognition are more uniform, less 

time consuming and less expensive. Approximately 

150 countries have adopted the New York Convention 

(Taiwan is the only major industrial country that 

has not adopted). International arbitration is now 

a conventional method of international dispute 

resolution and is often chosen due to its more 

predictable recognition and enforcement if there is a 

dispute in a cross-border transaction.

Spend time and think through any arbitration clause. 

Strategise which arbitration organisation to select, 

which arbitration rules, and whether the contract 

should provide its own customised rules. For example, 

addressing discovery needs or privilege and evidence 

issues. These are just some of the issues to consider.

You should also consider building a mediation process 

into your agreement. A mediation provision can 

provide that all of the parties at the outset intend 

to cooperate in good faith and work to keep the 

transaction alive. Mediation may also be cost effective 

and keep the business relationship from disintegrating 

when there is a dispute. 

Jeffery J. Daar is a principal at Daar & Newman, PC. 
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FW: Could you provide an insight into some of the 

key trends and developments you have seen in 

bankruptcy litigation in recent months?

Chatz: Bankruptcy litigation had been severely 

impacted by the US Supreme Court’s 2011 decision 

in Stern v. Marshall. The decision issued by the US 

Supreme Court on 9 June 2014 in the Executive Benefits 

Insurance Agency v. Arkinson, Chapter 7 Trustee of Estate 

of Bellingham Insurance Agency, Inc., has clarified the 

jurisdictional basis for bankruptcy courts to act in many 

pending actions. There have been significant delays 

prior to the issuance of Bellingham. Bankruptcy courts 

nationwide appear to be in a position to act in cases 

pending before it. Whether the bankruptcy courts will 

be able to issue final orders or just findings of fact and 

conclusions of law for the purpose of de novo review by 

the United States District Courts will be determined on 

a case-by-case basis.

Barefoot: The key trends in bankruptcy litigation in 

recent months involve the application of the safe 

harbours in avoidance litigation, whether bankruptcy 

courts have the power to decide certain disputes 

because they are Article I courts, and the use of 

settlement procedures unique to bankruptcy, such as 

Bankruptcy Rule 9019, to settle claims that a debtor has 

against its affiliates or insiders. There is a fair amount 

of conflicting case law in these areas, and we expect 

lower courts to grapple with many legal issues over the 

next year or two until definitive rulings from appellate 

courts on certain key legal issues are handed down. 

Zahralddin: Fraudulent transfer causes of action allow 

creditors to unwind transactions that unfairly deplete 

a debtor’s assets. These claims can be based either on 

actual fraud or constructive fraud – the debtor not 

receiving reasonably equivalent value in exchange 

for what it transferred. Section 546(e) prevents a 

bankruptcy trustee from avoiding settlement payments 
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made by a debtor in a securities transaction. Section 

546(e) does not, however, provide a safe harbour for 

such settlement payments if they are shown to be 

an intentionally fraudulent transfer. The district court 

in In re Tribune held that, by its plain language, the 

Section 546(e) safe harbour for securities transaction 

settlement payments applies only to protect such 

payments against fraudulent transfer avoidance 

actions brought by a bankruptcy trustee and does not 

preclude state law constructive fraudulent conveyance 

claims asserted by individual creditors.

Uhland: Two recent trends are, first, the litigation 

of central issues necessary to structure a plan of 

reorganisation prior to plan negotiations and second, 

the deferral of resolutions of all avoidance actions until 

after confirmation. While the timing of addressing 

these issues is arguably mandated by the bankruptcy 

process itself, the fact that these issues are being 

litigated as opposed to resolved through a negotiated 

plan of reorganisation is a developing trend. Some 

years ago, the parties worked to reach a consensual 

reorganisation from the outset of the case, and failing 

an ability to reach agreement among all classes, 

would litigate these issues in connection with plan 

confirmation. We are now seeing declaratory relief 

actions and other litigation to determine the extent of 

claims and collateral prior to the formulation of a plan, 

and avoidance actions almost always brought through 

post-confirmation by litigation trusts.

Hayek: On the one hand, it appears to us that in 

complex bankruptcy cases the period between 

the declaration of bankruptcy and the issuing of 

the schedule of claims is longer than it used to be. 

Since the publication of the schedule of claims is the 

starting point for Swiss bankruptcy litigation, this has 

an impact on the overall duration of the proceedings. 

On the other hand, under the new unified Swiss Code 

of Civil Proceedings – in force since 1 January 2011 

– contesting the schedule of claims may take a little 

less time, because deadlines are generally shorter. 

Clark: One trend that I have noticed in recent times is 

that while the larger complex Chapter 11 case filings 

are down, largely due to the continued availability 

of relatively cheap credit, there seems to be more 

litigation in the cases that do get filed these days as 

compared with years past. I have no empirical data 

to support this observation, just my own anecdotal 

experience. And I have no explanation for it beyond, 

perhaps, the law of nature that applies as much to 

restructuring professionals as to anyone else – the 

work they do tends to fill the time they have to do it. 

From what I have seen, much of this litigation could be 

greatly truncated, or avoided altogether, if the parties 

and their professionals took a more pragmatic, and 

less confrontational, approach from the outset of their 

bankruptcy cases.

Sherrill: The Grede/FCStone decision out of the Seventh  

Circuit is compelling because it continues a developing 

trend of recent years. Lower courts have consistently 

refused to apply the Bankruptcy Code’s safe harbour 

statutes as written. In the Grede litigation, which arose 

out of a failed commodity broker, the district court 

stated that applying the statutory language according 

to its terms “would fly in the face of justice and do 
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nothing to advance any plausible Congressional 

purpose”. The Seventh Circuit disagreed, concluding 

that “[Section] 546(e) reflects a policy judgment by 

Congress that allowing some otherwise avoidable 

pre-petition transfers in the securities industry to stand 

would probably be a lesser evil than the uncertainty 

and potential lack of liquidity that would be caused 

by putting every recipient of settlement payments...at 

risk of having its transactions unwound in bankruptcy 

court”. The appellate courts’ consistent reliance on strict  

construction is refreshing for those who favour 

interpreting statutes by their terms.

Schonholtz: The US Supreme Court continued to 

upend decades of bankruptcy court practice in its 

9 June 2014 ruling in Executive Benefits Insurance 

Agency v. Peter H. Atkinson (Bellingham). Clarifying its 

landmark decision in Stern v. Marshall, the Supreme 

Court ruled that even when the Bankruptcy Courts 

are authorised by statute to enter a final judgment 

in “core matters”, the US Constitution prohibits them 

from fully adjudicating certain core matters that arise 

in many bankruptcy cases – commonly referred to as 

‘Stern Claims’. The Supreme Court made it clear that 

the proper course of action for Stern Claims is for the 

Bankruptcy Court to issue proposed findings of fact 

and conclusions of law to be reviewed de novo by US 

district courts. This ruling creates significant challenges 

for bankruptcy judges and practitioners.

FW: In what ways does the bankruptcy litigation 

process differ from other types of litigation? How 

do the issues of cost and speed shape the process? 

Barefoot: Much more frequently than in traditional 

two-party commercial litigation, the commercial 

realities of the debtor’s circumstances force resolutions 

that are both expedited and often negotiated. In 

most cases, the debtor has insufficient resources to 

satisfy its creditors, and by remaining in Chapter 11 

proceedings – or even protracted litigation outside 

or after a bankruptcy – the debtor only depletes the 

pie available for distribution. This is particularly the 

case where its adversaries – whether secured lenders 

or official committees – are also being funded by the 

estate. On the flip side, bankruptcy litigation can be 

more complex both because there are often multiple 

individual disputes and multiple parties involved with 

each one. For example, when a company becomes 

subject to Chapter 11, many of its business decisions 

become subject to approval by the court and, in turn, 

review and objection by creditors.

Zahralddin: The Federal Rules of Bankruptcy 

Procedure separate matters that can be handled under 

motion practice from those disputes that have to be 

handled as ‘adversaries’, which resembles civil litigation 

conducted under the Federal Rules of Civil Procedure – 

including the costs associated with discovery and trial. 

The distinction allows for the possibility of abbreviated 

procedures in many instances, even though some 

matters under motion practice can become ‘contested 

matters’ and will require an evidentiary hearing, which 

means an increase in costs similar to civil litigation and 

adversaries. Bankruptcy courts, to stem the tide of mass 

filings of preference cases, have accelerated deadlines 

through model scheduling orders in an attempt to 

encourage settlement or manage their busy dockets. 

However, if you are a party that doesn’t have access to 
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information, if there is an ‘asymmetry’ in who has the 

information, abbreviated schedules and processes can 

put a party at a grave disadvantage in a fundamentally 

unjust manner.

Uhland: Bankruptcy litigation is certainly faster than 

other types of litigation. Much of this is due to the 

general availability of the bankruptcy courts and their 

willingness to hear matters on shortened time. This can 

particularly speed up the discovery phase of litigation. 

In ordinary litigation, a discovery process may go on 

for many months with objections, productions and 

motions to compel. In bankruptcy, litigators are more 

likely to go to the court and have the court rule on 

the scope of discovery at the outset of the discovery 

process. This difference alone dramatically shortens the 

time necessary for bankruptcy litigation.

Hayek: A major difference between bankruptcy 

litigation and regular litigation is that a creditor who 

wants to contest the schedule of claims needs to file a 

statement of claim within the 20 days statutory – and 

non-extendable – deadline after the schedule of claims 

is published. In regular proceedings the plaintiffs have, 

subject to limitation of actions, the option to bring an 

action whenever they want. It goes without saying that 
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this needs a higher level of preparation by both the 

creditors and their lawyers. Cost and speed are an issue 

in any type of litigation, but since no monetary interest 

accrues on debts after bankruptcy has been declared, 

the time value of money is more of a concern than in 

regular litigation. 

Clark: For the most part, litigation in bankruptcy cases 

is far more expedited than in other courts. There is 

a statutory bias to getting companies in and out of 

Chapter 11 cases more quickly, as well as a financial 

incentive – the less time spent in bankruptcy, the 

less that has to be paid to the lawyers and other 

restructuring professionals who are necessary to 

administer the bankruptcy process. But, ironically, the 

incentive to move more quickly in bankruptcy in order 

to minimise administrative expense often translates 

into higher litigation costs in the near term, since the 

normal litigation tasks – preparing pleadings and 

briefs, taking and defending discovery and, of course, 

conducting hearings and trials – still have to be done, 

but they are compressed into a much shorter period 

than the normal course outside of bankruptcy. The 

speed of the process can be an eye-opener for clients 

unfamiliar with bankruptcy, because they are forced 

to make strategic litigation decisions, and to focus on 

settlement, a lot quicker than they may be used to.

Sherrill: Bankruptcy litigation usually proceeds on a 

tighter timeframe than other types of litigation. For 

most adversary proceedings in bankruptcy, there is 

no reason for a longer timeframe because the issues 

may not be especially novel. For the more complex 

forms of litigation, most bankruptcy courts are flexible 

in allowing more time or other alternatives. Cost and 

speed are clearly a determinant. Bankruptcy estates or 

post-confirmation trusts operating on extraordinarily 

tight budgets may need to proceed to litigation – or 

near enough to litigation to foster settlement – quickly. 

The cost can have unfortunate consequences as well, 

however. Many cases get passed from larger firms to 

small bankruptcy boutiques after plan confirmation. 

There are many great bankruptcy boutique firms 

around the country, but there are others that survive 

only because of the volume of their case loads. 

When smaller firms take on a mass-filed adversary 

proceedings, it can result in great frustration and delay 

for the defendants.

Schonholtz: Bankruptcy litigation often involves 

discrete but critical and time-sensitive issues that 

must be resolved before the bankruptcy case can be 

resolved. Practitioners and judges often operate under 

severe time constraints. The discovery process has 

to be more focused or condensed. Motion practice 

is frequently replaced by conferences with the 

bankruptcy court. Bankruptcy Judges are the triers of 

fact, so attorneys argue to sophisticated factfinders 

who will be considering the specific issue before them 

against the backdrop of their views on the entire 

bankruptcy case and how it should proceed. Multiple 

parties in interest participate, which complicates and 

can delay the proceedings. Debtors often pay expenses 

of many of these parties, which have their own counsel 

and financial advisers, so the bankruptcy estate’s 

litigation costs can skyrocket. 

Chatz: Litigation in the bankruptcy courts can provide 
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for a fair, expedited litigation process with respect 

to causes of actions enumerated in Chapter 5 of the 

Bankruptcy Code. Specifically, the trustee or debtor-

in-possession’s ability to require turnover of property, 

and avoidance and recovery of preferential and 

fraudulent transfers are actions bankruptcy courts are 

well-situated to expeditiously handle. The bankruptcy 

litigation process allows parties – who think the best 

way to assure litigation results is through trial rather 

than settlement – the ability to obtain a fair, expedited 

trial on those causes of action. The bankruptcy courts’ 

less-encumbered trial calendars – and often the 

narrower range of issues at hand – allow for more 

efficient litigation processes.

FW: Are you seeing any common issues arising 

in bankruptcy processes in today’s market? 

How frequently do related disputes proceed to 

litigation?

Zahralddin: Make whole provisions have played a big 

part in recent bankruptcy litigation. Corporate bond 

instruments contain no-call provisions, make-whole 

or yield maintenance premiums which are designed 

to keep interest payments flowing by prohibiting 

early repayment or requiring the borrower seeking 

to replay early to pay the bondholder a premium to 

cover the loss of interest. Low interest rates allow a 

debtor to use Chapter 11 to refinance high-yield notes 

with lower interest debt while seeking to avoid paying 

any a mark-up on the debt that is being refinanced. 

This has caused a lot of litigation as disputes come up 

focused mostly on contract language and disputes 

over whether the premiums are unmatured interest 

and subject to disallowance under section 502(b)(2) of 

the US Bankruptcy Code.

Uhland: I am seeing issues relating to the 

determination of the extent of the value of a secured 

creditor’s claim popping up as key issues to be litigated 

much earlier in a bankruptcy case. These issues were 

previously often settled or litigated in connection with 

the plan of reorganisation later on down the road, and 

now I see them arising prior to the negotiation of a 

plan of reorganisation. 

Hayek: In connection with the bankruptcy of the Swiss 

Lehman Brothers entity Lehman Brothers Finance S.A., 

we have seen issues in connection with the valuation 

of claims. The Swiss liquidator approached creditors 

informally with an indication of the range in which 

they intended to allow a claim thereby trying to reach 

an agreement before issuing the schedule of claims. 

While Lehman Brothers is a particular case where the 

valuation of claims based on derivatives was rather 

difficult, we are of the opinion that this approach may 

be a viable solution to reduce the risk of litigation. 

However, it seems to us that the liquidator’s valuation 

of claims with low amounts were rather at the top 

end of the range. A frequent issue that indirectly 

affects the recovery by creditors are disputes related 

to intercompany claims. In the context of a group, 

Swiss companies are often used as a ‘financial hub’ 

– so too in the case of Lehman Brothers. Additionally, 

after a group’s default, information and knowledge in 

connection with intercompany debts may no longer 

be easily available to the Swiss liquidator. Therefore, 

solving intercompany issues often proves to be a rather 
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difficult task for the liquidators and they usually try to 

find an amicable solution instead of litigating. However, 

the duration of negotiations should only go so far as it 

would take to obtain a final verdict by the Swiss Federal 

Supreme Court. Otherwise, it makes more sense to 

litigate.

Clark: Despite the decrease in larger complex 

corporate bankruptcy filings, the cases that are 

being brought seem to generate significantly more 

disputes – between debtors and creditors, and among 

competing creditor groups – than in the past, which 

all too frequently lead to full-blown, and expensive, 

litigation. As a litigator, I appreciate the work, but as 

an economic observer of the bankruptcy process, I 

cannot help but think that too much value that could 

otherwise help to make creditors whole – or, rather, 

more whole – is wasted by too much litigation.

Sherrill: Discovery disputes are always commonplace. 

With them, there is almost always the tension between 

trying to preserve a client’s rights and trying not to 

irritate a judge – who inevitably does not want to 

address discovery disputes. For that reason, those 

disputes seldom advance to full litigation. One 

airing in a status conference – and the attendant 

disapproving looks – will usually quash any appetite 

for litigation. We are also seeing an increase in disputes 

concerning whether documents should be sealed 

by the court. Historically, bankruptcy courts have 

shown considerable willingness to grant requests to 

seal. Recently, more parties seem to be pushing back, 

and the pendulum may be swinging in the opposite 

direction.

Schonholtz: A common theme in today’s market is to 

‘litigate for leverage’. Creditors seize every opportunity 

to improve their ultimate recoveries by commencing 

litigation or otherwise impeding the progress of 

the case. Since bellicose creditors often obtain 

enhanced recoveries and reimbursement of their legal 

– and other adviser – fees as part of their ultimate 

settlements, this type of litigation is essentially an all 

upside strategy.

Chatz: Given that lenders, debtors and other parties 

prefer out of court or other types of remedies – due to 

its costs and public nature – the bankruptcy process is 

not a well-received means of debt resolution in these 

times. A major area of litigation in bankruptcy process 

resolution appears generally within cases involving 

Ponzi-scheme fraudsters as well as legal service 

providers. The bankruptcy process is well-situated to 

timely resolve avoidance and recovery litigation. In 

“Bankruptcy almost always features some – or all – parties 

taking aggressive negotiating postures, and then an eventual 

resolution somewhere in the middle.” 
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the Ponzi-scheme and legal provider cases, significant 

and widespread litigation is often commenced in 

order to facilitate recovery for creditors. Some of 

these avoidance and recovery cases proceed to trial; 

however, many are settled due to the very public 

nature of, as well as the wide public interest in, these 

cases.

Barefoot: Given today’s low interest-rate environment, 

relaxed monetary policy and the simple cost and 

expense of in-court reorganisation, many borrowers 

and lenders are choosing out-of-court solutions to 

the extent possible. For example, Chapter 11 filings 

are at historical lows, and inexpensive credit in the 

capital markets makes in-court reorganisation less 

attractive than at any time in recent years. However, 

to the extent debtors file for Chapter 11, the recent 

trend seems to suggest that more and more debtors 

are walking into court on the first day already having 

reached an agreement with a material group of their 

creditors, either in the form of prepetition settlement 

agreements, plan support agreements or similar 

arrangements.

FW: Could you comment on any recent, significant 

court rulings that will have repercussions for 

bankruptcy proceedings going forward?

Uhland: A couple of key recent decisions will be 

important for bankruptcy cases going forward. First, 

Judge Glenn’s decision in Rescap, Official Comm. 

of Unsecured Creditors v. UMB Bank, N.A., addressed 

important issues regarding the extent of a creditor’s 

collateral, including the ability to obtain a lien on 

the goodwill of an entity. Second, in Bankruptcy 

Code section 363 cases, the recent decisions in In re 

Fisker Automotive Holdings, Inc. and In re Free Lance-

Star Publishing Co. of Fredericksburg, regarding credit 

bidding, will likely inject a litigation element in the 

Bankruptcy Code section 363 sale process as debtors 

and other constituents seek to limit the secured 

creditor’s ability to credit bid its claim. This could slow 

down what has been an increasingly faster pace for 

363 sales. 

Hayek: On 8 May 2014, the Swiss Federal Supreme 

Court made a noteworthy decision regarding the 

potential impact of foreign judgments on Swiss 

bankruptcy proceedings. The Belgian Masse en 

faillite ancillaire de Sabena SA is the former Belgian 

national airline’s bankruptcy estate. A Belgian court 

ruled that the insolvent Swiss entities SAirGroup and 

SAirLines were responsible for Sabena’s bankruptcy 

and awarded damages to the Belgian airline. Sabena 

requested that the judgment be recognised and 

enforced in Switzerland according to the provisions of 

the Lugano Convention. However, the Swiss Federal 

Supreme Court decided that the Lugano Convention 

did not apply to the Belgian judgment and made it 

clear that after the bankruptcy of a Swiss entity the 

Swiss courts have sole jurisdiction in connection with 

insolvency related disputes. Consequently, foreign 

judgments against the Swiss bankruptcy estate are not 

recognisable decisions and have generally no impact 

on the bankruptcy proceedings of Swiss entities. 

However, it is not yet completely clear whether a Swiss 

bankrupt entity may bring an action before a foreign 

court and how this would affect the Swiss bankruptcy 

proceedings of such entity.
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Clark: Earlier this year, in Fisker Automotive, a 

bankruptcy court, in a section 363 asset sale auction, 

limited the credit bidding rights of a holder of the 

secured debt, which it had purchased from the US 

government at a steep discount – $25m paid for 

$168m face amount of debt – to the amount paid for 

the debt. The court’s ruling was a complete game-

changer – without it, the secured creditor, a strategic 

bidder for the assets, would have won the auction, 

but as a result of the ruling, other bidders came in and 

someone else prevailed. Decisions like Fisker cannot 

help but encourage more litigation in bankruptcy 

cases between unsecured and secured creditors, and 

not necessarily just in the asset sale context. There 

is no reason why the fundamental argument that 

prevailed in Fisker – that the value to be received 

by the estate would be maximised by curtailing the 

secured creditor’s rights – could not be made in other 

contexts. And I have no doubt that creative lawyers 

representing unsecured creditors’ committees and 

other stakeholders will find plenty of opportunities to 

do so.

Sherrill: The Tronox/Kerr-McGee opinion stands out 

as a very significant decision in recent months. So 

often, we deal with fraudulent transfer issues only in 

the abstract. But the Tronox case is a great illustration 

of many aspects of fraudulent transfer law, from the 

long-arm powers in the Bankruptcy Code to whether 

to collapse a transaction to the ‘badges of fraud’. It’s 

a very impressive opinion, and that doesn’t even 

get into the dollar amount at stake. Also significant 

was the Fisker ruling on credit bids. In that case, the 

Delaware bankruptcy court limited the ability of a 

secured lender to credit bid when its collateral is sold. 

In Fisker, the court used a ‘for cause’ provision in the 

statute to cap the secured lender’s credit bidding rights 

at the amount paid for the claim on the secondary 

market. Already, one other court has followed the same 

analysis, and more will likely follow.

Schonholtz: In addition to the Bellingham decision, 

recent decisions with respect to the ability of a secured 

lender to credit bid in a bankruptcy auction will have 

repercussions going forward. In In Re Fisker Automotive 

Holdings and In Re Free Lance-Star Publishing Co., the 

courts limited the ability of distressed secured debt 

purchasers to credit bid the full value of their claims 

where their liens were contested by other parties 

in the case and the court determined that capping 

the amount of the bid may be necessary “to foster 

a competitive bidding environment”. In addition, 

the courts ruled that the decision to cap a credit 

bid amount was not immediately appealable, thus 

effectively leaving the credit bidders without an 

effective remedy during the auction process.

Chatz: The issuance of Bellingham by the US Supreme 

Court on 9 June 2014 appears to provide practitioners 

with the comfort that they can act for the benefit 

of their clients within the context of the bankruptcy 

courts and, ultimately, obtain final relief. Whether 

bankruptcy courts have jurisdiction to enter  

a final order or instead are limited to entering findings 

of fact and conclusions of law that are subject to de 

novo review of the US District Court, will depend upon 

the nature of the case. Whether the parties will consent 

to jurisdiction of a bankruptcy court, when they are 
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locked into a circumstance wherein the bankruptcy 

court is limited to only making findings of fact, will 

depend upon the parties’ willingness to accept the 

delay caused by the de novo review of the District 

Court and the still unsettled issue of whether parties 

can consent to jurisdiction for cases that fall in what is 

now called the ‘Stern Gap’.

Barefoot: Perhaps the most important area of 

bankruptcy litigation in recent years involves the 

scope of the power of the bankruptcy court to hear 

and finally determine certain types of disputes before 

it. This topic of litigation spawns from the Supreme 

Court’s decision in Stern v. Marshall where the court 

held that bankruptcy courts, as Article I courts, lack the 

constitutional power to finally adjudicate certain types 

claims even though Congress had bestowed upon 

them such power by statute. A significant amount of 

litigation has ensued from this case, and bankruptcy 

practitioners have sought much needed clarity from 

the Supreme Court regarding the extent to which Stern 

v. Marshall precludes a bankruptcy court from entering 

a final order even in the most basic type of bankruptcy 

dispute. Unfortunately, practitioners will need to wait 

for another day because the Supreme Court on 9 June 

2014 expressly declined to decide whether bankruptcy 

courts have the constitutional power to finally decide 

certain types of routine claims, including fraudulent 

transfer claims.

Zahralddin: One of the only remaining assets for 

the bankruptcy estate is litigation against the former 

directors and officers (D&Os) of a corporation in an 

attempt to recover from the D&O insurance policy 

of the debtor. Sometimes, the insurance held by the 

debtors is insufficient or has been exhausted. Often, 

in addition to pursuing the D&Os, the plaintiff in 

bankruptcy litigation will also pursue claims against 

the professionals that advised the debtor. Recently, 

the Delaware Chancery Court in the In re Rural Metro 

Corp. Stockholders Litigation breathed new life into 

the claim against a corporation’s advisers of aiding 

and abetting breaches of fiduciary duty by a board. A 

financial adviser was held liable for aiding and abetting 

in the case even though the board and an alternative 

financial adviser had settled its own liability, there was 

no breach of loyalty found against the board, and the 

company’s articles of incorporation included a waiver 

of liability for the breach of the duty of care. Because 

many bankruptcy litigation disputes involve rights 

governed by the underlying state laws or applicable 

non-bankruptcy law, and because Delaware is the 

corporate home of more than half of the US’s publicly 

traded companies and 63 percent of Fortune 500 

firms, chancery court rulings resonate beyond the 

state’s borders, and will impact bankruptcy litigation 

significantly.

FW: How would you describe the evolving dynamic 

between various creditor committees and creditor 

classes in a modern bankruptcy process? To what 

extent are you seeing increased collaboration 

among multiple parties to reach a viable solution?

Hayek: In Switzerland, the creditors’ committee is 

established before the schedule of claims is published. 

Consequently, it is not clear if, or in what class, the 

creditors will be admitted in the schedule of claims. In 
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addition, the creditor committees’ area of responsibility 

may vary, but it usually only supervises the liquidator’s 

work and approves settlements and does not represent 

the bankrupt’s estate. Consequently, discussions take 

place between creditors – or third parties – and the 

liquidator. Whether or not collaboration is possible 

depends mainly on the liquidator. We found that in 

well-conducted insolvency proceedings the liquidators 

are open to discussion and attempts to finding 

solutions which are beneficial to all creditors of the 

Swiss bankrupt’s estate.

Clark: In recent years there has been a very positive 

trend among the more sophisticated players in the 

market for control of troubled companies to try to 

do more out-of-court restructurings or, if necessary, 

pre-packaged or pre-arranged bankruptcies. These 

deals can significantly expedite the change-in-control 

process and greatly mitigate the transactional and 

administrative costs that otherwise would be incurred 

if the restructuring were to occur in a traditional 

or free-fall bankruptcy. These kinds of win-win 

collaborative efforts among competing economic 

interests are to be encouraged. By contrast, I also 

have seen an emerging trend in internecine creditor 

disputes in which structurally senior, but later maturing 

noteholders seek to judicially block troubled issuers 

from making principal payments to earlier maturing, 

structurally subordinated noteholders. In effect, 

the senior noteholders try to force the issuer into a 

premature bankruptcy filing, which would be triggered 

by a default on the junior notes that would result if 

a court were to enjoin the issuer from paying them, 

because the senior notes think they will recover  more 

and sooner in Chapter 11 than outside of bankruptcy.

Sherrill: The committee issues in the Energy Future 

Holdings case are going to be very interesting to watch. 

The EFH case involves a very large leveraged buyout, 

and, as a result, many different creditor constituencies 

who will be willing to act aggressively in the 

bankruptcy proceedings. The debtors appear to have 

performed Herculean tasks in getting many of those 

constituencies in line prior to the bankruptcy filing, but 

unsurprisingly, other constituencies are still at odds 

with the debtors. The intra-committee dynamic may be 

provocative, especially early in the case. It is common 

to see increased collaboration among various parties, 

but that typically does not materialise immediately. 

Bankruptcy almost always features some – or all 

– parties taking aggressive negotiating postures, and 

then an eventual resolution somewhere in the middle. 

I expect that EFH will eventually follow that same script 

– although the identity of some of the parties and the 

dollar amounts involved may complicate matters in the 

interim.

Schonholtz: Excessive leverage and the complex 

capital structure of many debtors has resulted in 

decreased collaboration, and more litigation, among 

the creditors. In numerous large cases, sizable multiple 

tranches of secured debt jockey for position to soak up 

as much reorganisation value as possible. They wrangle 

over issues like what constitutes the fulcrum security 

and whether second lien creditors can ‘cram’ a plan 

of reorganisation up on first lien creditors. Unsecured 

creditors often watch from the sidelines and frequently 

recover nothing more than the right to pursue 
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proceeds, if any, of post-bankruptcy avoidance actions.

Chatz: The relative stakes for the parties in bankruptcy 

cases have increased over the last few years. Parties are 

less able to incur losses and their willingness to fight 

to preserve their claims has increased. Collaboration 

therefore often takes longer to occur or is often 

unfeasible as livelihoods are at stake.

Barefoot: The most interesting dynamic in modern 

bankruptcy involves the presence of distressed 

investors who invest in all levels of a debtor’s capital 

structure at the same time or at different times before, 

after, and during the life of a case. Because distressed 

investors are usually sophisticated and well financed, 

they often view litigation – typically litigation against 

other creditor constituencies, but not necessarily – as a 

means to create leverage and drive a higher recovery. 

Such investors are generally not afraid to take novel, 

risky and sometimes frivolous positions where the 

potential upside is material. Against this backdrop, 

however, courts and practitioners have increased the 

use of mediation and other forms of dispute resolution 

in bankruptcy as a way to increase collaboration and 

consensus, and distressed investors and hedge funds 

play a vital role in that process to the extent they are 

willing to participate.

Zahralddin: Everyone has to row together to get 

an exit out of the bankruptcy, whether it is a sale 

or exit financing, and that will help unify different 

constituencies, but there is a lot of jockeying for 

position and often there will be some party that 

wants to threaten capsizing the boat in order to get 

a concession from the estate. I have even seen cases 

where the more successful the bankruptcy is, the more 

bitter some creditors are towards others because now 

there are assets over which to fight. So the dynamic 

that used to be the hallmark of a reorganisation, which 

is that we are unified by our shared misery – we are all 

going to take a loss – and hope, that used to bind us 

together, doesn’t materialise, if at all, until after the dust 

has settled from hard fought litigation. 

Uhland: The current dynamic in Chapter 11 cases is 

being driven by the increase in secured debt in the 

capital structure and the effective replacement of 

senior subordinated debt with second lien debt. As 

companies have various priorities of secured debt, 

valuation becomes a critical issue, as does the extent 

of the secured party’s collateral and whether there are 

any gaps in the secured creditor’s collateral package. 

Given that these threshold issues must be resolved to 

structure a plan, I think we are seeing less rather than 

more collaboration until these issues can be resolved 

“For those with strong cases, the ability of the bankruptcy 

courts to expeditiously try cases is an invaluable advantage.” 
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through litigation or mediation. 

FW: Are mediators and arbitrators playing a more 

active and meaningful role in the bankruptcy 

process? 

Clark: Yes and no. The use of mediators in bankruptcy 

cases appears to be on the rise and can be very 

helpful and effective – especially where the presiding 

bankruptcy judge enlists another member of the 

bankruptcy bench to handle the mediation. As for 

arbitration, bankruptcy courts have for some time 

generally enforced arbitration clauses in debtors’ 

prepetition contracts. But I think there is a consensus 

that, at least in the US, arbitration has not turned 

out to be materially quicker or less expensive than 

traditional litigation in most cases – though it does 

offer the benefit of confidentiality. So I have not seen 

any particular increase in the role that arbitration plays 

in bankruptcy cases.

Sherrill: In my experience, mediators are playing a 

more active role across the board. Whether they play 

a meaningful role depends largely on the individual 

mediator. Said another way, your mediation session 

is going to be only as productive as your mediator. 

We have had tremendous experiences with some 

mediators – often retired lawyers who had very 

accomplished practices and now act as mediators 

solely for the intellectual challenge. In other scenarios, 

however, we have been very disappointed by 

unprepared mediators who seem to be interested 

only in getting paid. A proactive judge can play a 

very productive role in this process, but because the 

mediation is away from the courtroom, it may be 

difficult for a judge to know what issues to guard 

against. We also see a fair amount of arbitration, but my 

sense is that is localised to certain industries. 

Schonholtz: More and more bankruptcy judges are 

sending parties to other sitting judges in the same 

court for mediation. These mediations can occur at any 

point in a case on a variety of issues. Many judges like 

to mediate so they are happy to assist their colleagues 

in resolving cases in a cost effective way. In addition, 

judges believe that mediation by another judge 

incentivises the parties to be constructive in mediation.

Chatz: Frankly, I am not a fan of mediators or arbitrators 

in the bankruptcy process. I think an additional layer 

of administrative expenses is created when, in fact, it 

may just be easier and quicker for parties to go to trial 

on bankruptcy and bankruptcy-related issues. When 

jurisdiction is clear, trial lawyers are happy to try cases. 

What in fact may be occurring in the marketplace is 

that bankruptcy practitioners are fearful or not capable 

of trying cases, or do not have the history or talent to 

undertake trials. They would seemingly rather impose 

a protocol which may force an otherwise unnecessary 

settlement upon their clients. For those with weak 

cases, mediation or arbitration may be beneficial. For 

those with strong cases, the ability of the bankruptcy 

courts to expeditiously try cases is an invaluable 

advantage. 

Barefoot: As with many other types of litigation, 

mediators and arbitrators are indeed playing a more 

active role in bankruptcy proceedings across the board. 

At one end of the spectrum, in large complex Chapter 

11 reorganisations, both practitioners and judges have 
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become more open to employing mediators to drive 

consensus on the terms of plans of reorganisation. This 

can be particularly valuable in multi-party disputes 

where resolution with one constituency only foments 

a new bone of contention with another. Mediation 

can also be particularly effective where all constituents 

stand to lose from protracted litigation that only 

serves to deplete estate resources and reduce the 

resources available for distribution to creditors. At the 

other end of the spectrum, bankruptcy courts are 

becoming more receptive to mediation or consensual 

arbitration even in smaller matters, such as claims 

allowance disputes or, in the case of individual debtors, 

procedures to help ensure an open dialogue among 

the parties.

Zahralddin: Mediators have become essential in 

not only settling litigation but framing litigation so 

it is more cost effective and doesn’t waste judicial 

resources. In a recent case, our mediation involved the 

debtor, equity and creditors’ committees, class action 

securities lawyers, SEC, auditors, directors and officers 

of the debtor, and a stack of insurance companies. The 

only party that didn’t profit from attending was the 

party that didn’t show up, as they are now one of the 

litigation targets for the fulcrum security. That doesn’t 

mean mediation will replace litigation, but at its worst, 

in my experience,  

it clears the runway for the important disputes in the 

case or the ones that are truly irresolvable without 

judicial help.

Uhland: Mediation has taken on a central role in the 

bankruptcy process. As parties have moved to litigation 

to determine key issues that are central to the plan of 

reorganisation instead of consensually resolving them 

through negotiation, they are having difficulty facing 

the reality of the cost and time needed to litigate 

complex commercial issues. As a result, the initiation 

of litigation in these matters and the subsequent 

appointment of a mediator has become a key path for 

the resolution of the issues and negotiation of a plan. 

An example of this is the Dynegy case.

Hayek: The court at the place of incorporation of 

a Swiss bankrupt entity has the sole jurisdiction in 

connection with bankruptcy litigation. Therefore, 

arbitration plays virtually no role in Swiss bankruptcy 

proceedings. Mediation is also not common, but 

parties frequently try to settle disputes by way of 

informal settlement negotiations. In addition, if a 

settlement seems to be possible, it is mostly reached 

under the guidance of the court after the schedule 

of claims was contested and one or two briefs were 

exchanged.

FW: Not everyone can emerge satisfied from a 

bankruptcy dispute. In your experience, what 

factors are required to reach a positive resolution 

for the benefit of most interested parties?

Sherrill: The most important factors that the attorney 

can control are to learn the case well and to develop 

a close, cooperative relationship with an experienced 

client representative. When the client truly understands 

its strengths and weaknesses, seldom will the results 

be a major surprise. That understanding level requires 

that the client rep has litigation experience, and that 

the attorney is working in a collaborative manner 
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to explain the nuances fully. Among factors that 

we cannot control, an engaged, proactive judge is 

certainly helpful. I am frequently impressed with the 

many ways that a smart judge can move parties toward 

settlement. And settlement almost always leaves both 

sides somewhat satisfied – otherwise they wouldn’t 

reach the agreement. Finally, conservative estimates 

by the client’s treasury department in establishing 

litigation reserves can go a long way toward leaving 

the client satisfied with the resolution.

Schonholtz: One of my mentors lived by the following 

credo: “Prepare a case for trial and you will settle it 

well; prepare a case for settlement and you will try it 

badly”. Preparing a case well for trial requires thinking 

creatively about litigation options and strategies while 

staying ‘within the lines’. Do not give the judge any 

reason to criticise the conduct of you or your client. 

It could affect the outcome. Prepare thoroughly with 

careful attention to detail, even under compressed 

timeframes. View mediation as an opportunity to learn 

about the weaknesses in your case and the strength 

in your adversary’s case. Although you need to be 

ready to fight hard, be prepared to compromise at 

appropriate times. Attorneys and their clients can 
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become so enamoured of their position in cases 

that they miss great opportunities to move the case 

forward or settle it well. 

Chatz: Litigation does not always lead to happy clients. 

Determining the agenda of the client is critical to 

ensure that the client understands, with their counsel, 

how to drive the process. A loss in court may not be 

a loss for a client, depending upon how the matter 

was handled and the timeline required for resolution. 

Winning, of course, is always best. Utilising procedures 

to ensure that parties have the ability to prove up 

their claims is a necessary component for assuring 

that clients attain the outcome they are seeking. 

Sometimes, less than competent lawyers, who would 

prefer to mediate or settle, are forced to attempt to 

prove up claims and are incapable of doing so. The 

perception of lawyers’ value in the bankruptcy process 

seems to have been slightly diminished over the 

last 10 years. For the purpose of disputes, work-out 

professionals and other non-attorneys who claim to 

understand processes, do not always provide the best 

advice. Counselling by counsellors in the context of 

litigation is the best way to ensure that clients are well 

cared for.

Barefoot: A commercial and practical approach is 

key. Resorting to every available appeal, or insisting 

on burdensome document discovery, for example, 

are alone unlikely to create and preserve value for 

any party. Where a debtor’s resources are generally 

insufficient, and a prolonged restructuring proceeding 

itself can destroy value for the business and its 

constituents, forging reasonable compromise and 

driving consensus often provide the best approach.

Zahralddin: In bankruptcy there are classes of 

creditors that are only partially ‘in the money’. If the 

secured debt will be paid in full, but unsecured 

creditors will receive 7 percent on the dollar, the 

unsecured debt is the fulcrum security. The fulcrum 

security is the creditor class that should have the most 

significant input in how the estate is handled as they 

will be taking the hardest hit economically. As they 

will not be paid in full, they also have the strongest 

influence over any plan of reorganisation. In tandem 

and balanced with the fiduciary duties that the debtor 

owes the estate and that official committees owe their 

constituencies, collaboration between the fulcrum 

security and the debtor are key to moving forward and 

getting the result that works out the best for the estate. 

That holds true whether the fulcrum is the secured 

lenders, unsecured creditors or equity.  

Uhland: It is often said that the best resolution of a 

bankruptcy dispute leaves each party both satisfied 

and dissatisfied in equal measure. That said, to 

minimise dissatisfaction it is critical to understand 

the goals and motivations of the parties, which may 

differ. For example, vendors or other trade creditors 

may be as interested in a going forward commercial 

relationship as the realisation of their pre-bankruptcy 

claim – perhaps even more so. A secured creditor may 

be interested in a new debt instrument that will trade 

so it has liquidity, or, alternatively, more interested in an 

ownership role in the debtor. Only by sorting through 

these goals or motivations can an optimum resolution 

be achieved. 
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Hayek: In our jurisdiction, the liquidators are the key 

to a successful and beneficial settlement. They have 

to safeguard the rights of all creditors of the bankrupt 

entity and they have to treat all creditors equally 

– subject to the ranking of their claims. Therefore, it 

is not possible to have a multi-party settlement that 

is beneficial only to, for example, a certain class of 

creditors. However, in case there is a chance to find an 

amicable solution that is to the benefit of all creditors, 

it helps a lot if the liquidators specify the issues and 

cooperate with the creditors who are willing to do so. 

It goes without saying that the creditors would have to 

share information and support the liquidator.

Clark: In my experience, frequently no one emerges 

entirely satisfied from bankruptcy litigation disputes, 

even the ‘winners’ who prevail in a court judgment 

– the process itself is just too costly, monetarily, 

temporally and emotionally. So the best path to a 

satisfactory resolution of most bankruptcy disputes 

is to approach them from the beginning with a 

willingness to consider reasonable compromise and to 

avoid the temptation to fight to the death ‘as a matter 

of principle’ or over every last disputed dollar of value. 

Because those fights cost money, and those costs, once 

sunk, cannot be recovered. The avoidance or mitigation 

of these kinds of transactional costs, which can be very 

material, is why, in my view, the preferred priority of 

process for restructuring situations should be: out of 

court restructuring; pre-packaged bankruptcy; pre-

arranged bankruptcy; Chapter 11 reorganisation or 

liquidation; and Chapter 7 liquidation.

FW: How do you expect the bankruptcy arena 

to unfold through the remainder of 2014 and 

beyond? What issues will remain in the spotlight, 

and are there any new sources of interest on the 

horizon?

Schonholtz: Because of the continued confusion 

created by the Bellingham decision, much effort will 

be devoted to figuring out what litigated issues in a 

bankruptcy case require district court review and how 

to prevent delay and value erosion that will be caused 

by two levels of judicial decision making. Bellingham 

left open the question as to whether parties can 

consent to a final adjudication on core matters by the 

bankruptcy judge. Until that question is answered, 

many bankruptcy judges will be reluctant to enter final 

judgments even though they want the underlying 

bankruptcy cases to proceed expeditiously for the 

benefit of all stakeholders.

Chatz: With the jurisdictional issues resolved by 

Bellingham, the utilisation of the bankruptcy process 

may become a more favoured forum for the resolution 

of issues with respect to distress. Fair cost and fee 

quoting is critical for clients. Those who quote low 

in order to get business in the door are not doing 

a service to their clients. Constituent parties are 

entitled to their day in court. The debtor is entitled to 

undertake its vision of what the company can be in 

the future. Litigation may ensue. Certitude appears 

to now exist as to how and where a case can be 

litigated and bankruptcy courts have always provided 

expedited review. Whether parties will be willing to 

use bankruptcy courts in the future will depend on the 

nature of the proceeding, the competency of the jurist 
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and the agendas of the parties. 

Barefoot: By and large, consistent with pundits’ 

predictions, large restructuring cases have not returned 

to the levels seen in prior years, both because of the 

continued availability of credit even to distressed 

enterprises, and companies’ lack of appetite for ‘free-fall’ 

reorganisation proceedings. Two particular focuses 

of US bankruptcy proceedings over the coming year 

may include cross-border restructurings – including 

ancillary proceedings for recognition of foreign 

proceedings – and pre-packaged proceedings or 

asset sales. These latter proceedings have been used 

increasingly to reduce costs and uncertainty while 

effectively repositioning the business. 

Zahralddin: Large bankruptcy cases requiring 

business reorganisations or liquidation of a lot of 

physical assets have been replaced with litigation 

asset based bankruptcy cases with litigation claims 

against creditors or third parties being the main 

assets. Professional malpractice – and other forms of 

negligence – insurance bad faith, alter ego, breach 

of fiduciary duty, fraud in the inducement, breach of 

contract, and fraudulent conveyances predominate 

over preference litigation. Cases involving reverse 

mergers with inside investors and companies from 

jurisdictions like China, which are emerging markets 

with tremendous opportunity that is used to entice 

unsuspecting US investors, and the resulting fraud in 

which that some foreign entities and managers have 

engaged, will continue to play out in 2014.

Uhland: Through the remainder of 2014 I expect that 

bankruptcy will continue its sluggish pace unless there 

is a rise in interest rates. Certain legal issues will remain 

in the spotlight including credit bidding, prepayment 

penalties and the ability of secured creditors to obtain 

liens on assets such as goodwill. As far as new sources 

of interest on the horizon, one issue I am watching 

with interest is the ability of educational institutions to 

file for bankruptcy. There could be serious implications 

for student loan funding if an educational institution 

files bankruptcy. The cases that have addressed this 

issue to date have not provided assistance to the 

educational institutions, but, with the potential on the 

horizon for some larger cases being filed, I am curious 

to see what other courts may conclude.

Hayek: In the course of the Swissair insolvency, the 

market participants first became aware of Switzerland 

as an interesting source for distressed debt claims. In 

the current major Swiss insolvency cases, for instance 

Petroplus and Lehman brothers, more and more 

institutional investors are strategically buying claims. 

Those investors have the resources to analyse not only 

their own claims, but also the claims of other parties 

and, whether or not there is a chance for success, to 

challenge the admission of other creditors’ claims to 

the schedule of claims. We therefore expect that in 

the future such creditors will increasingly contest the 

admission of their fellow creditors.

Clark: I think the near-term future – the next year or 

two – will look a lot like the recent past: smaller, more 

contentious or litigious bankruptcy cases and more 

intercreditor squabbles blowing up into litigations. 

The larger cases that have been rare for the past few 

years are likely to remain so until interest rates rise 
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and refinancing cash becomes more restricted. I do 

expect the Fisker Automotive credit bidding issue to be 

re-litigated in other cases and, ultimately, to make it up 

to one or more of the Courts of Appeals, perhaps even 

the US Supreme Court. It seems to me that the issue 

is simply too important to distressed debt traders and 

strategic buyers to leave where it presently stands.

Sherrill: Overall, I suspect the balance of 2014 will 

continue to see relatively little bankruptcy activity, 

while central banks maintain their low interest rates. 

From boutiques to larger firms, bankruptcy groups 

have been slow for some time and many have been 

trimming their ranks. When the next bankruptcy boom 

does hit, many firms will be unprepared and under-

resourced, particularly at the junior associate levels. 

Junior associates can always be re-tasked, but there 

may be quite a scramble at the outset. In recent years, 

the US has seen an oil and gas boom, with a great 

number of smaller exploration companies diving into 

the shale patch. At some point, there will likely be a 

shakeout in that industry. At that time, the interplay 

with state-law royalty trust issues – as explored in 

SemGroup – may be again at the forefront.
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TRENDS IN
BANKRUPTCY DISPUTES
Kevin P. McElcheran, Morris J. Massel and Van C. Durrer, II

CD: How would you describe the current 

bankruptcy dispute landscape? What trends and 

developments have you seen in recent months?

Massel: With a fall in the number of new bankruptcy 

filings, it appears that disputes in current matters 

are being focused on more closely. The number of 

business bankruptcy filings continued to fall in 2013 

to their lowest level since 2006. Relatively low interest 

rates, pushed-out maturities and the high cost of filing 

for bankruptcy have contributed to the downward 

trend. These trends afford parties in interest more time 

and resources to review and prosecute their rights. As 

the number of new bankruptcy filings increase, the 

number of disputes in a particular case may decrease.

McElcheran: In formal insolvency proceedings, 

there are three main needs for dispute resolution: 

first, to resolve disputes that arise in the restructuring 

process itself, dealing with plan formation and 

priorities; second, to resolve disputes related to 

creditor claims and entitlement to participate in 

the restructuring process and in distributions; and 

third, to resolve preference and other disputes 

arising from the avoidance provisions of the local 

insolvency law. Traditionally, Canadian courts have 

adopted a streamlined approach to litigation of all 

of these disputes, particularly if they might impede 

plan formation. Such streamlined procedures curtail 

discovery and impose deadlines on litigating parties 

through close case management. Recently, even 

streamlining litigation procedures has been inadequate 

to meet the demands of participants seeking ‘real time’ 

solutions to save troubled businesses. Court mandated 

mediation is becoming the favoured approach to 

short circuit litigation and solve disputes that might 

otherwise frustrate a successful restructuring process.

Durrer: We are seeing a growth in the litigation of 

disputes in bankruptcy cases recently. This could be 
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driven in part by the fact that there are a fewer number 

of bankruptcy cases in general than a year ago, and 

stakeholders may be exercising their litigation rights 

more aggressively as a result. Consequently, we are also 

seeing a growth in the number of appeals.

CD: Could you outline some of the prevalent issues 

behind bankruptcy disputes in the past year? Have 

there been any major cases of note?

McElcheran: The two big issues in Canada, as in many 

other parts of the world, are the proper treatment 

of the debtor’s obligations for environmental clean-

up and to top up deficits in defined benefit pension 

plans. Canada’s Supreme Court has recently weighed 

in on both of these areas in the Abitibi case for 

environmental regulation and Indalex case for pensions, 

setting out arbitrary rules that are difficult to apply 

in individual cases. So far, because of the statutory 

basis of the claims, the lack of clarity of existing court 

decisions and the wide public interest in the issues, 

environmental and pension disputes are being heard 

in contested court proceedings which sometimes 

imperil the restructuring efforts of troubled but viable 

businesses.

Durrer: The US Supreme Court issued a significant 

ruling this year with respect to exemptions in Chapter 

7 cases. In Law v. Siegel, the Chapter 7 trustee overcame 

a fraudulent mortgage that the debtor had concocted 

to preserve a state law exemption claim to the debtor’s 

home. The litigation was so costly, however, that there 

were insufficient funds available to pay those costs. As 

a result, the lower courts allowed the Chapter 7 trustee 

to surcharge the debtor’s exempt property. On appeal, 

the US Supreme Court reversed, finding that the lower 

courts had exceeded their authority. Although clearly 

the ‘just’ result, Congress has not yet allowed for such 

a surcharge. The ruling may trigger a revision to the 

statute.

Massel: Many debtors enter the restructuring process 

encumbered with substantial amounts of secured 

debt. This forces either a quick sale in bankruptcy or 

a prearranged filing because there are no assets to 

finance a lengthy restructuring process. With few or 

no unencumbered assets, and therefore little value for 

unsecured creditors, unsecured creditors must litigate 

to obtain a recovery. Recently, there have been several 

significant fraudulent conveyance decisions, such as 

Tronox and Lyondell. In Tronox, the Bankruptcy Court for 

the Southern District of New York imposed fraudulent 

conveyance liability on a company that tried to dispose 

of legacy liabilities, suggesting that transactions could 

be collapsed temporally and rejecting the market 

valuation approach when critical contingent and 

potential liabilities were not sufficiently disclosed 

to the market. In Lyondell, the Bankruptcy Court for 

the Southern District of New York held that the safe 

harbour provisions of Section 546(e) do not preempt 

state fraudulent transfer laws. This decision means that 

even if a transaction is structured to take advantage of 

the safe harbour provisions of the Bankruptcy Code, 

creditors can seek to a remedy under state fraudulent 

conveyance law.

CD: What key legal developments have emerged 

in the past 12-18 months? What impact will these 

have on the bankruptcy process going forward?
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Durrer: In the Chapter 15 arena, a split in authority 

has developed between the Second Circuit Court of 

Appeals – including the New York bankruptcy courts 

– and the Delaware bankruptcy court. Specifically, 

Delaware has adopted a pragmatic view of Chapter 

15 and does not require that a Chapter 15 debtor 

demonstrate that is possesses assets in the United 

States to qualify for relief. In New York, however, a 

Chapter 15 debtor must demonstrate holdings in the 

United States. In the short term, this will result in more 

Chapter 15 cases being filed in Delaware versus New 

York. In the longer term, expect a revision to the law to 

clarify the issue.

Massel: Public employee pensions are not immune 

from being restructured in bankruptcy. After Detroit 

filed for Chapter 9 protection and became eligible to 

be a debtor, the Bankruptcy Court ruled that public 

employee pensions are not protected from impairment 

once state law authorises a municipality to file for 

bankruptcy. The effect of the decision will reshape 

negotiations and outcomes for other municipalities 

as they analyse their financial obligations. The Third 

Circuit ruled that a bankruptcy claim that could have 

been disallowed in the hands of an original claimant 

because the original claimant failed to turn over 

estate property could similarly be disallowed in the 

hands of a transferee. This forces a potential purchaser 

of a claim to diligence review carefully any possible 

challenges a debtor may have to the claim before 

acquiring it. Finally, the Fourth Circuit ruled that a 

foreign representative in a Chapter 15 case could not 

avoid the protections offered by the Bankruptcy Code 

to intellectual property licensees by seeking to apply 

German law.

McElcheran: The Supreme Court of Canada’s rulings 

in Abitibi and Indalex in respect of environmental 

liability and the priority of pension deficit claims, 

respectfully, are fundamentally shifting the focus of 

the restructuring of industrial and resource based 

businesses. Abitibi Bowater – now restructured and 

renamed as Resolute Forest Products – convinced 

the Supreme Court of Canada that the clean-up of 

property that it had owned but had been expropriated 

by Newfoundland was a monetary claim that could 

be compromised in its plan of arrangement. The test 

applied by the court in reaching that conclusion 

depended on factual findings unique to that case 

that may well not apply in other restructuring cases. 

The Abitibi decision leaves restructuring companies, 

and their advisers, in the dark about whether, after 

restructuring, they must clean up former worksites or 

can treat the clean-up obligation as a monetary claim 

that can be compromised in the plan or arrangement. 

Equally, the Indalex decision of the Supreme Court of 

Canada leaves company directors in an irreconcilable 

conflict between fiduciary duties owed to the 

company and to the company’s pension plan as a 

creditor of the company. To further complicate matters, 

the priority rules and the corresponding fiduciary 

duties depend on the different wording of the pension 

legislation in each province of Canada rather than on a 

federal bankruptcy priority rule that would apply across 

Canada.

CD: What challenges do you see in bankruptcy 

litigation that generally do not arise in general 
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commercial litigation? What is your advice to 

parties on managing these challenges, and the 

associated costs?

Massel: Speed is a key issue as bankruptcy litigation 

often runs at a faster pace than general commercial 

litigation. Within bankruptcy, the company is often in 

need of immediate rehabilitation and faces the high 

cost of being in bankruptcy. That creates pressure to 

resolve issues quickly. Litigation moves  quickly, with 

depositions double and even triple tracked to meet 

the timing constraints. This can lead to significant costs. 

The court and many litigants are similarly focused 

on reaching a resolution of gating issues quickly. Of 

course, the need for speed for some litigants can 

create holdup value for others. This means that a party 

seeking to initiate litigation must consider the costs 

and time impositions before filing a complaint. 

McElcheran: Former Justice Jim Farley, a founder of 

the Commercial List of the Ontario Superior Court, 

coined the terms ‘real time litigation’ and ‘autopsy 

litigation’ to describe the difference between litigation 

in a restructuring context and litigation in a general 

commercial context. In restructuring, the plan 

formation process depends on the determination of 

the relative rights of the participants in the process, 

their relative priority, the value of the assets subject 

to their security claims, and fair treatment of all 

stakeholders when there will be insufficient proceeds 

to pay all claims and meet all obligations. Restructuring 

preserves the greatest value for the stakeholders and, 

therefore, in resolving disputes, restructuring requires 

parties and judges to put less emphasis on the forensic 

investigation of ‘who said what to whom’ and more 

emphasis on value preservation. It is more important 

to create a bigger pie to share than to precisely cut the 

slices. The need for real time determination of disputes 

also highlights the need for the final resolution of 

issues that is most effectively achieved through 

settlement as there can be no appeal from a deal.

Durrer: One of the most significant challenges in 

bankruptcy litigation that is different from general 

commercial litigation is the pace. Disputes that are 

often litigated over a period of years in other courts 

are reduced to a matter of weeks or even days in 

bankruptcy courts. This puts enormous pressure on 

the litigants to produce documents in very short 

order. Depositions are recorded in ‘real time’ which 

also increases the expense. The best advice we can 

give in this arena is simply that one must be mindful 

of the time pressures when pressing a dispute in 

bankruptcy court. This requires an understanding of 

“With few or no unencumbered assets, and therefore little 

value for unsecured creditors, unsecured creditors must 

litigate to obtain a recovery.” 
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the overall status of the case, and the manner in which 

the particular dispute impacts the overall restructuring 

efforts.

CD: What recommendations can you make to 

parties entering into cross-border bankruptcy 

disputes? Has the process become any easier in 

recent years?

McElcheran: The main advice I give to parties is to 

ensure that they carefully chose their advisers on the 

other side of the border so that they can evaluate 

available filing strategies. Prior to the adoption of 

the UNCITRAL model law in the United States and 

Canada, the most common strategy was a hybrid 

filing of companies within a corporate group based 

on jurisdiction of incorporation, seeking recognition 

based on comity in the courts of the other jurisdictions. 

Surprisingly, this already good system has been 

improved in Canada and the US as courts on both sides 

of the border have used their new UNCITRAL based 

legislation to facilitate group filings in one jurisdiction 

or the other. One example is the Arctic Glacier filing 

of the entire group, including 28 US based operating 

subsidiaries, in Canada with US recognition as a main 
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filing. Another, going the opposite way, was the US 

filing of a Calgary based drilling business, Tuscany 

International Drilling Inc. with Canadian recognition. 

In both cases, the common main filing jurisdiction for 

the whole group simplified the transactional side of 

the restructuring process because only one court’s 

approval was necessary. However, in both cases, the 

choice of filing jurisdiction did not affect procedural 

or substantive rights of creditors and no conflict of 

law issues arose that might have resulted in a dispute 

about the appropriate filing jurisdiction for the parties.

Durrer: Cross-border disputes have definitely gained 

a higher profile in recent years due to the growth 

of Chapter 15 as a valuable tool for implementing 

cross-border restructurings. Although I would not 

use the term ‘easier’, it is fair to say that access to the 

sophisticated commercial bankruptcy courts in the 

United States has made the resolution of cross-border 

disputes more efficient and the outcomes more 

predictable, which is a big positive for stakeholders in 

approaching restructuring investments.

Massel: Coordination of strategy across jurisdictions is 

essential. If a company is seeking recognition of foreign 

proceedings in the US to protect assets of a foreign 

debtor in the US, it is critical to shape a cross-border 

strategy in a manner that will gain US bankruptcy court 

approval.. In late 2012, the Fifth Circuit issued a decision 

in Vitro in which it denied the foreign representative’s 

request of the US courts to enforce a Mexican 

reorganisation plan. The Fifth Circuit determined 

that the non-debtor release provisions, which were 

included in the Mexican plan and legal under Mexican 

law, could not have been obtainable under US law. 

Accordingly, the Fifth Circuit would not enforce the 

foreign plan in the US. 

CD: In light of the costs of full scale litigation, are 

parties adopting alternative approaches to dispute 

resolution? What benefits do alternative dispute 

resolution methods have over litigation?

Durrer: Mediation continues to be a quite popular 

way of resolving disputes out of court. Mediation 

involves the use of a third party neutral who works to 

facilitate direct and clear communication between 

the parties. As with any human interaction, people 

interpret communications through the lens of their 

own life experience. It is often the case that people 

thereby misinterpret such communications. Mediators 

are skilled in various techniques that permit the parties 

to truly hear and understand each other in ways that 

allow parties to settle disputes. The reality is that 

most people prefer to resolve disputes themselves 

– it allows them to control their own destiny versus 

allowing a court to pick a ‘winner’ and a ‘loser’. That self-

determination is a powerful driver for settlements.

Massel: Especially when it comes to complex issues, 

parties and judges look to mediation to find a solution 

if possible. Given the cost of being in bankruptcy 

and the need to rehabilitate the debtor, for gating 

issues to confirming a plan of reorganisation, other 

bankruptcy judges often will make themselves 

available to a presiding judge to mediate a matter. 

Another bankruptcy judge acting as a mediator gives 

the parties insight into how the presiding judge may 

address the matter, which may help foster a settlement.

BANKRUPTCY DISPUTES



www.financierworldwide.com |  246

LIT IGATION & ALTERNATIVE DISPUTE RESOLUTIONCO M P E N D I U M  2015

www.financierworldwide.com |  246

McElcheran: As anybody reading news reports of 

the Nortel  litigation will appreciate, litigation can be 

extremely expensive, particularly if the underlying facts 

are complicated and capable of many interpretations. 

Unfortunately, in the Nortel case, attempts to mediate 

the dispute have been unsuccessful even in narrowing 

the issues that must be tried. However, Nortel  is not 

an exception but rather proves the rule that successful 

restructuring processes depend on non-litigious 

resolutions of disputes. In the realisation phase of the 

Nortel  filing, Nortel’s businesses and assets were sold 

through the cooperative effort of the very parties 

who are now dissipating, by interminable litigation, 

the pot they created. It is very unfortunate that the 

product of that cooperation cannot be distributed 

to Nortel’s stakeholders, however that multi-billion 

dollar pot exists because the disputes were deferred 

until after the businesses and assets were sold. In 

other cases, ‘real time’ disputes continue to require ‘real 

time’ resolutions and courts supervising restructuring 

proceedings commonly delegate disputes to claims 

officers for adjudication or to mediators in search of 

expedited resolutions. As appeals, even from a claims 

officer determination, can be as disruptive as litigation 

to the plan formulation process, and because there is 

no appeal from a deal, mediation of any dispute in an 

insolvency case should be considered and should be 

ordered by the supervising court in appropriate cases. 

Sometimes parties need a push to accept the help of a 

mediator and are surprised to find that when they are 

forced to look for a negotiated solution, they are able 

to discover one.

CD: What impact is technology having on 

bankruptcy disputes? For instance, what role is e-

discovery playing in today’s cases?

McElcheran: The explosion of documents created 

by email communication has horribly complicated 

litigation, and e-discovery technology is just a series 

of methods that we hope will help us cope with the 

parties’ discovery obligations. In restructuring cases, the 

business could easily fail while the parties comb their 

computers for every last bit of information that may 

be relevant to a dispute. E-discovery techniques can 

help to search for key facts but ultimately short cuts are 

necessary to avoid killing the patient to perform the 

autopsy.

Massel: Technology has made the discovery process 

both easier and more complex. It is far easier now to 

gather documents using new technologies; however, 

with backup tapes, the proliferation of electronic data 

and means of accessing that data, the universe of 

documents has expanded tremendously. As a result, 

discovery can now require technology experts as well 

as supplemental supporting lawyers to manage the 

massive amounts of data. In addition, like other areas 

of litigation, bankruptcy litigation will likely confront 

predictive coding – the use of software to formulate 

rules and predict how a human reviewer would have 

coded larger document sets. 

CD: Are you seeing any particular trends with 

regard to bankruptcy litigation financing? What 

role is external or third-party funding playing in 

court battles?

Massel: I have not seen the use of external or third-
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party funding in bankruptcy cases. That may be due 

to the fact that in bankruptcy many litigations are 

already funded directly or indirectly by the estate. 

Parties interested in obtaining a ‘piece of the action’ can 

obtain claims to gain financial exposure to litigation. 

Also, the transfer of a claim by a debtor or a trustee to a 

third-party may require court approval, which imposes 

an additional cost and hurdle to obtaining litigation 

financing.

Durrer: There has been a growth in alternative 

funding for bankruptcy litigation. While contingent 

fee arrangements with lawyers continue to be the 

most prevalent, private equity funds are investing 

in litigation. In those situations, the funds will 

investigate the underlying litigation and evaluate it, 

in much the same way as a lawyer with a contingent 

fee arrangement would. These funding sources 

will advance legal fees and will exact a very high 

percentage of the proceeds realised in the litigation. 

The challenge with bankruptcy litigation, however, 

is that winning sometimes does not produce a large 

monetary recovery, so I predict that these alternative 

financing vehicles will continue to be used in the 

minority of deals.

Kevin P. McElcheran is founder of Kevin P. McElcheran 

Professional Corporation, Morris J. Massel is counsel at 

Simpson Thacher & Bartlett, LLP, and Van C. Durrer, II is 

a partner at Skadden, Arps, Slate, Meagher & Flom LLP.
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LIT IGATION & ALTERNATIVE DISPUTE RESOLUTION

MEDIATING DISPUTES IN 
BANKRUPTCY
C. Edward Dobbs

CD: Could you provide an overview of how 

mediation is different from other methods of 

alternative dispute resolution?

Dobbs: Other methods of ADR include arbitration, 

pre-trial settlement conferences, neutral evaluation 

and mock trials. While an arbitrator has the authority 

to render binding decisions in an arbitrated dispute, 

a mediator has no adjudicative authority. In a pre-trial 

settlement conference, a judge prods the litigants to 

reconsider their positions and to settle within a risk-

assessed range that the judge may assist the parties in 

defining. In a neutral evaluation, the evaluator analyses 

the facts and applicable law relevant to the dispute, 

provides an opinion of the strengths and weaknesses 

of each disputant’s case, and forecasts a range of likely 

litigation outcomes. A mock trial provides the parties 

with an opportunity to test their case before volunteers 

serving as a judge and jury. A mediator attempts to 

assist the disputants in resolving their conflict, in a 

confidential and supervised settlement conference 

setting, by focusing upon each side’s needs and 

interests.

CD: What are the sources of rules governing 

bankruptcy mediations?

Dobbs: By the Alternative Dispute Resolution Act of 

1988, Congress directed each federal district court 

to adopt local rules for the use of ADR in civil cases, 

including adversary proceedings in bankruptcy. Since 

then, most of the 90 bankruptcy court districts have 

enacted local rules for court-annexed mediations, 

including the establishment of a panel of mediators, 

court referral of matters to mediation, confidentiality 

requirements, mediator compensation and conduct of 

the mediation. Prior to the ADR Act, bankruptcy courts 

based their authority to assign matters to mediation 

upon Section 105(b) of the Bankruptcy Code and 

Bankruptcy Rule 7016, which incorporates by reference 
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Rule 16 of the Federal Rules of Civil Procedure. The 

confidentiality of mediations is protected by local 

bankruptcy rules, Rule 408 of the Federal Rules of 

Evidence, and case law recognising a federal mediation 

privilege.

CD: How should parties decide when to pursue 

mediation to resolve a bankruptcy related dispute?

Dobbs: A bankruptcy dispute may be undertaken 

voluntarily by the parties or at the court’s direction, 

either on its own motion or motion of a disputant. 

Some counsel worry that suggesting mediation to an 

adversary will be viewed as a sign of weakness. Yet, 

attorney ethics rules at the state level and some local 

bankruptcy rules obligate attorneys to make clients 

aware of ADR options, including mediation. Some 

believe that early mediation enhances settlement 

prospects, as the parties’ positions are less entrenched, 

they have invested less time and expense in the 

litigation, and they are less likely to harbour ill will from 

hardball litigation tactics. Others argue that mediation 

should await substantial completion of discovery so 

that the parties are better prepared to bargain with 

an appreciation of litigation risks. The pendency of 

dispositive motions or a looming trial date can prompt 

parties to soberly reassess their downside risks. In 

truth, the best time to mediate is when all parties are 

amenable to undertaking the process earnestly and in 

good faith.

CD: What types of bankruptcy cases or 

circumstances lend themselves to mediation?

Dobbs: Virtually all types of bankruptcy disputes are 

candidates for mediation. Those include avoidance 

actions, claim objections, contests involving asset 

ownership, and plan confirmation disputes. Some 

matters, however, may be ‘off limits’ for mediation, 

including appointment and compensation of estate 

fiduciaries, Section 727 discharge objections, and 

matters involving contempt or other court sanctions. 

Preference recoveries are the most common areas 

of mediated disputes, particularly in Delaware 

where preference cases are automatically referred to 

mediation. Special circumstances may prompt parties 

to opt for mediation, including time-sensitive matters 

that may not be susceptible to timely resolution 

by a court, disputes such as claim allowance or 

confirmation objections that block progress in the 

overall bankruptcy case, party animosity that inhibits 

effective negotiation, and controversies over which the 

bankruptcy court may not have authority to enter a 

final order.

CD: What factors should parties take into 

consideration when selecting a mediator?

Dobbs: A mediator may either be selected by the 

parties or appointed by the court from a roster of 

neutrals. Parties should inquire into the candidate’s 

mediation style, knowledge of the subject matter of 

the dispute, mediation training and experience, and 

potential conflicts. Intangibles to look for include 

interpersonal, deal making, communication and 

analytical skills. Non-attorneys with special knowledge 

may be suitable when an analysis of legal issues is 

not the primary focus. If the parties desire primarily 

an evaluative approach to mediation, a former judge 
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may be a good candidate. A judge’s past experience 

in deciding cases, however, will not necessarily enable 

an accurate forecast of how another judge, particularly 

in another jurisdiction, will rule. An experienced 

bankruptcy practitioner with a national or regional 

practice can readily fill the evaluative role. A mediation 

involving issues other than simply the payment of 

money may call for a facilitative mediator with deal-

making savvy who fosters party collaboration.

CD: What advice can you offer to parties on 

preparing for bankruptcy mediation?

Dobbs: Most bankruptcy attorneys and some clients, 

such as committee representatives, trustees and CROs, 

are repeat players in bankruptcies and conversant 

with the mediation process. It is important for 

those unacquainted with the process to familiarise 

themselves with the nature of mediation. Parties 

should prepare a strategy for the mediation, which 

would include an identification of their monetary 

and non-monetary goals in a settlement, the needs 

and interests of the counterpart to be addressed 

for settlement to occur, how to set the right tone 

in opening statements, and those persons whose 

presence at the mediation is essential, including 

representatives of insurers and creditor committees. 

Prior to the mediation, parties should discuss with 

the mediator any concerns they may have and the 

mediator’s proposed approach to the mediation, 

including intent to use opening statements, joint 

sessions and caucuses. Impasses in mediation are likely 

to occur and the parties should anticipate and develop 

a plan for overcoming them.

CD: What steps should advocates take to 

prepare clients for mediation and manage their 

expectations of the process and its outcome?

Dobbs: An advocate should educate a client 

inexperienced in mediations about the process; advise 

the client of the high settlement rate of properly 

conducted mediations; encourage the client to be an 

active participant in the mediation; assist the client 

in handicapping litigation outcomes and accounting 

for the expense, delays and time commitment 

that ongoing litigation entails; prepare the client 

representative to effectively present herself to the 

mediation counterparty and to the mediator; and 

impress upon the client that the mediator will not 

decide, or take sides in, the dispute. Counsel should 

remind the client that settlements entail giving up 

something to which you believe you are entitled and 

that unconditional surrender by the opposition is 

an unlikely outcome, however convinced the client 

may be of the justness of its cause. Counsel should 

explain that, even if settlement is reached, court 

approval under Bankruptcy Rule 9019 will be required if 

settlement affects the estate.

CD: Could you explain some of the important 

aspects of approaching and documenting a 

settlement?

Dobbs: If settlement is reached, the parties should 

attempt to memorialise their agreement prior 

to leaving the mediation conference. In many 

jurisdictions, verbal settlement agreements are 

enforceable. To avoid disputes over what was agreed 

to, the parties should at a minimum execute a detailed 
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term sheet containing the essential settlement terms, 

even if a definitive agreement is to be prepared and 

executed later. Ideally, the parties will draft a settlement 

agreement before the mediation conference. Advance 

preparation of an agreement enables parties to focus 

on issues that are often overlooked during the actual 

bargaining process, such as the scope of releases, 

cooperation agreements, and preservation of trade 

secrets. Sometimes parties ask the mediator to prepare 

the settlement agreement. Doing so may expose the 

mediator to malpractice if the mediator neglects to 

incorporate all settlement terms or fails to address 

issues important to a side, such as tax consequences of 

the settlement.

CD: Why do you believe mediation is a viable 

dispute resolution tool in bankruptcy matters? Do 

you expect to see mediation used more frequently 

in the future?

Dobbs: Surveys of mediation results generally reveal 

that two-thirds or more of mediated cases ultimately 

settle, even if not at the mediation conference. 

Bankruptcy cases are most efficient and cost effective, 

and indeed most likely to be successful, when parties 

with disparate interests resolve their differences 

through negotiation. Imagine a Chapter 11 case in 

which all parties held fast to their positions and refused 

to compromise. Bankruptcy law creates a relatively 

level playing field in which no party holds all of the 

cards and artful negotiation is the coin of the realm. 

Dispute resolution through compromise is necessary 

to pave the way to a conclusion of the case and 

ultimate distributions to creditors. A skillful mediator 

can assist parties in evaluating their positions, forging 

concessions and reconciliations, and identifying ways 

to address the longer term needs and interest of 

parties who may have ongoing relationships after case 

conclusion. Bankruptcy mediation has proven to be 

successful and is here to stay.

C. Edward Dobbs is a partner at Parker, Hudson, Rainer 

& Dobbs LLP.
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INSOLVENCY-RELATED LITIGATION 
FOLLOWING THE 2008 CRASH
John Greenfield, Richard Field and Jeremy Garrood

One of the aftershocks of the 2008 market crash has 

been the increase in multi-jurisdictional insolvency-

related litigation. This article outlines two recent 

Channel Island cases which highlight the particular 

challenges of cross-border proceedings and the wider 

ramifications of the trend.

BC Capital – modified universalism – a Guernsey 

perspective

A renowned offshore financial centre, Guernsey has 

been the stage for an increasing number of ground-

breaking disputes in recent years. By the very nature of 

the jurisdiction, the vast majority of these cases involve 

cross-border issues, in respect of which the island’s 

Royal Court is well-versed.

The challenges involved in such proceedings revolve 

around issues such as service of proceedings out of the 

jurisdiction, conflicts of applicable laws, applications 

for security for costs against non-resident litigants and 

enforcement of judgments obtained overseas.

The Royal Court has been dealing with a complex 

cross-border dispute between a receiver appointed 

by a US Court in relation to the assets of Nikolai Battoo 

and the BC Capital group of companies and liquidators 

appointed over certain BVI investment funds. The 

litigation has so far resulted in a number of seminal 

decisions, including those in relation to the recognition 

of foreign office holders in Guernsey, the role of foreign 

government agencies in litigation and the scope of 

assistance that can be provided following the principle 

of modified universalism (providing assistance to 

foreign insolvencies).

Proceedings were initially instituted in the US 

against Mr Battoo and the BC Capital companies 

by the US Commodity Futures Trading Commission 

(CFTC). The allegation was that a Ponzi-like scheme 

was employed by Battoo and others in order to 
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defraud investors. The funds engaged a number of 

custodians, including a private bank in Guernsey, which 

commenced interpleader proceedings on the island as 

a consequence of being faced with competing claims 

to the funds’ assets by the US receiver and the BVI 

liquidators.

The Royal Court declined to allow the US Securities and 

Exchange Commission (SEC) to join the proceedings 

on the basis that it was not asserting a claim to title and 

its interests were aligned with the CFTC (represented 

by the receiver). Recognition of the receiver was 

granted on limited grounds on appeal with the 

Court noting that refusal would have prevented the 

receiver from participating in the proceedings. The BVI 

Liquidators’ submissions that the principle of modified 

universalism applies in Guernsey were accepted, but a 

stay was declined on the circumstances of the case.

The case has demonstrated that the Royal Court of 

Guernsey will apply a pragmatic approach to assisting 

foreign office holders in the course of their duties (UK 

office holders can rely on a statutory provision) and, for 

the first time, it has confirmed the principles that will 

be applied when considering extending assistance to 

foreign office holders. The Court has also recognised 

the development of a body of international law to 

streamline disputes and insolvency processes, and 

has imported the relevant principles into Guernsey’s 

common law. 

These developments will be of great interest to those 

appointed in relation to cross-border matters. The case 

provides certainty in a time of radical global change 

and recognises Guernsey’s part in the future.

Debt purchaser vs. Property Co  

Jersey also felt the impact of the 2008 financial crisis 

but, without a creditor-instigated winding up remedy, 

the Island did not experience a rush to the Court to 

liquidate businesses without regard to long-term 

prospects.

But the crash did see the development of a previously 

rarely used process of applying for the issue of a 

Letter of Request, which is now seen on a far more 

regular basis. One case combined the Letter of 

Request authority with the distressed debt purchase 

– another aspect of the post-2008 environment. The 

case was issued in the Royal Court of Jersey but was 

compromised before trial and remains adjourned 

for the time being. For the purpose of this article it is 

therefore referred to as Debt Purchaser vs. Property Co.

It had been recognised for many years that the Royal 

Court had an inherent jurisdiction to issue a Letter of 

Request asking assistance from the English High Court 

or the Scottish Court of Session by way of an order for 

the appointment of an Administrator currently under 

Schedule B1 of the UK Insolvency Act 1986 (See In OT 

Computers Limited [2002/029] and more recently in 

Metropolitan Life Assurance Co. v. Dalton Airfields Estates 

Limited [2012] JRC 192).

In Debt Purchaser vs. Property Co, as part of a larger debt 

sale a lender to a UK property development company 

sold on a substantial property development loan 

package, which was funding the development of a 

large UK retail, residential and hotel complex. Although 

there was little doubt as to the ultimate viability of the 

project, Debt Purchaser applied for the appointment 
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of an Administrator to sell and market the unfinished 

development which, like many similar projects at the 

time, was having difficulty securing roll-over funding. 

Property Co wanted to contest the application for a 

Letter of Request. The starting point for the opposition 

was to establish that the process, which had previously 

been considered non-contentious, should in this case 

be viewed as contentious. 

English Leading Counsel’s opinion is an integral part 

of the Letter of Request process and is required to 

establish that, if the request for assistance was made, 

the receiving Court would be disposed to granting 

the assistance – this being a way to avoid inter-judicial 

embarrassment.

In this case, Property Co sought and obtained Leading 

Counsel’s opinion that once the Letter of Request 

was issued, the process of the appointment of the 

Administrator would not involve an examination 

of the merits. In light of that opinion, the Jersey 

process became a contentious one, as it would be 

the only opportunity for a Court to consider whether 

the dissolution of Property Co and the subsequent 

destruction of any value held by the current owners 

would be a proper exercise of its inherent authority.

The intention would have been to lay out a broad 

argument that it was not a proper exercise of the 

Royal Court’s discretion to appoint a UK Administrator 

to do what could be done in Jersey via the désastre 

process, but could not be done under the control of 

the creditor, given the absence of a creditor instigated 

liquidation remedy. Property Co would also have 

added the public policy arguments surrounding the 

distressed debt purchase business and the fallout from 

La Générale des Carrières et des Mines vs. F.G. Hemisphere 

Associates LLC [2012] UKPC 27. The argument has 

subsequently been successfully made to the detriment 

of a distressed debt purchaser in Fisker Automotive 

Holdings Inc. (US Bankruptcy Court, District of Delaware 

17 January 2014).

What might have been obtained from this case was 

a clear indication from the Royal Court as to the 

limits – or absence of limits – of what could be taken 

into account when exercising the Court’s inherent 

jurisdiction to issue a Letter of Request. It would also 

have been an opportunity for the Royal Court to 

explain how it perceived the hierarchy between the 

numerous Jersey domestic insolvency remedies and 

the importation of a very different foreign authority.

As the case was, perhaps sensibly, compromised before 

trial, the scope and range of the remedies in issue 

remain undefined. Even without a final judgement, 

and with the waves of the financial crisis dispersing, we 

expect the Letter of Request process to remain popular, 

at least until the law of Jersey has its own insolvency 

process that can be commenced and controlled by the 

creditor.

The above cases show the Royal Courts’ recognition 

that while there is a pressure to maintain local 

law traditions and independence, there is also a 

commercial need to respond to global developments 

and to ensure that the Channel Islands are not left 

behind in terms of the international market. 
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There have been a number of high-profile disputes 

arising, largely as a consequence of the Islands’ 

popularity in terms of managing and administering 

funds and for their asset-holding structures. In cases 

where the substantive heart of the dispute may 

lie elsewhere, the ability of the Islands’ courts to 

facilitate the progress of foreign proceedings (where 

appropriate to do so) is vitally important to ensuring 

consistency across the jurisdictions.  

John Greenfield is a partner, and Richard Field and 

Jeremy Garrood are senior associates, at Carey Olsen. 
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ROUNDTABLE: 
CORPORATE FRAUD
James D. Ratley, David Raskin, Tamlyn Edmonds, Bill A. Hardin, Sam Eastwood, 
Rebecca Meads and Klaus Moosmayer

Ratley: What types of corporate fraud seem to be 

surfacing regularly in the current market?

Hardin: The same types of fraud that have plagued 

businesses for years continue to be pervasive in 

the current market including corruption, asset 

misappropriation and financial statement fraud. 

However, the introduction of new technology and 

enhanced big data management techniques are 

proving to more readily result in and uncover new 

schemes to perpetrate fraud. The incentives of greed 

and personal financial advancement are still having 

an effect in the marketplace. From bribes being paid 

to officials to financial statements being altered, 

the economic impact from these historic types of 

transactions continue to provide the opportunities 

to those making the choice to commit fraud. More 

recently, cybercrime is making big waves. No industry 

is immune from cyber thieves taking data and using 

it to record fraudulent transactional charges or to 

steal identities for even bigger gains. From a financial 

reporting perspective, the US Securities and Exchange 

Commission’s (SEC’s) use of data analytics tools to 

uncover high risk companies and potential accounting 

issues will likely lead to an increase in more financial 

disclosure cases.

Moosmayer: Besides corruption and antitrust 

violations, I would highlight money laundering. This is 

often a ‘necessary partner’ of every fraud scheme but 

was, for a long time, seen as an issue only related to the 

financial sector. This is not true. Money laundering risks 

may appear in real estate transactions, M&A activities 

and during a – on first glance – normal customer 

relationship which takes a strange twist when the other 

party suddenly wants to change the payment structure. 

Traditional industry companies are, from our point of 

view, not sufficiently aware of this risk and rarely have 

proper anti-money-laundering (AML) processes in 

place. But regulators are increasingly focusing on AML 
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– for example, in Germany there are now special AML 

regulators for traditional industries in place – and the 

companies should be prepared for this change. 

Raskin: Corporate fraud comes in many shapes and 

sizes. We are seeing a steady increase in regulatory 

matters and internal investigations for multinational 

corporations and financial institutions in the areas of 

economic sanctions, money laundering and export 

control violations. The investigations often focus 

on the front companies, financial institutions and 

businesspeople involved in transactions designed to 

sidestep anti-money laundering laws and conceal the 

involvement of Specially Designated Nationals and 

countries that are restricted by the US Treasury’s Office 

of Foreign Assets Control (OFAC).

Eastwood: Conventional bribery and corruption risks 

continue to surface regularly. Recent high-profile 

scandals are a testament to the persistence rather than 

decline of traditional types of fraud. However, markets 

are dynamic. New risks frequently emerge and the 

matters that regulators consider fraudulent are also 

evolving. Cybercrime has increased as organisations 

move more of their business online. It has rapidly 

risen on the agenda of governments and compliance 

regulators. For instance, Mary Jo White, chair of the SEC, 

has described cyber security as a topic of “extraordinary 

and long-term seriousness”.

Edmonds: We are seeing an increasing amount of 

corporate fraud, particularly fraud committed by 

employees. We have a number of criminal cases where 

employees have left their employment but prior to 

leaving or indeed once they have left, have managed 

to access confidential and commercially sensitive data 

without authorisation which they have then used to set 

up against their previous employer or have taken with 

them to use at their next employment. We have also 

seen a huge increase in cybercrime and have a number 

of cases where corporate systems have been hacked 

and confidential data taken. This is a very serious 

problem for corporates and can have devastating 

effects on a business. 

Meads: Advances in technology, globalisation and 

increasingly competitive markets make fraud an 

evolving and ever increasing risk for corporates. 

The PwC ‘2014 Global Economic Crime Survey’ 

identifies the three types of economic crime most 

commonly reported by corporates globally as asset 

misappropriation, procurement fraud, and bribery 

and corruption. Due to the increased reliance on 

connectivity and IT, an increasingly prevalent and 

serious category of fraud is cybercrime, which can 

encompass a vast range of offending. For businesses, 

the main threats are hacking and Distributed Denial of 

Service (DDOS) attacks. In the former, a company may 

not even realise that their systems have been breached, 

or precisely what has been lost or stolen. The latter is 

little more than a modern day extortion racket.

Ratley: Have there been any significant legal and 

regulatory developments relevant to corporate 

fraud in your region over the past 12-18 months?

Raskin: Sanctions laws and regulations evolve with 

world events and foreign policy shifts. For example, 

throughout 2014, OFAC has imposed Ukraine-related 

sanctions against entities and individuals – primarily 
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Russian – alleged to be involved in the situation in 

Ukraine. Also, in January 2013, President Obama 

signed into law the National Defense Authorization 

Act for Fiscal Year 2013, which significantly increased 

the range of Iran-related transactions that can attract 

US extraterritorial sanctions. We are also seeing 

unprecedented efforts by US authorities to pursue 

misconduct occurring abroad. Federal prosecutors 

and regulators are more frequently and successfully 

collaborating with their overseas counterparts in 

targeting cross-border entities. Even state-level US 

authorities are pursing multinationals. Indeed, the New 

York State Department of Financial Services has been 

taking an aggressive stance in pursuing economic 

sanctions cases against banks holding licences to do 

business in New York and has recently entered into 

high profile settlements with a handful of multinational 

banks.

Meads: On 24 February 2014, we saw the introduction 

of Deferred Prosecution Agreements (DPAs), under 

which criminal prosecution of a corporate is deferred 

pending compliance with terms and conditions, often 

including an overhaul of the company’s compliance 

program. No DPAs have, as yet, been concluded in the 
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UK. However, it is understood that the UK’s Serious 

Fraud Office (SFO) is currently in negotiations with at 

least one corporate. The extent, therefore, to which 

DPAs will be seen as a fair, effective and compelling 

option for corporates remains to be seen, particularly 

given the director of the SFO’s comments that, 

“prosecution remains the preferred option for corporate 

criminality”. The new UK ‘Sentencing Guidelines for 

Fraud, Bribery and Money Laundering offences’, came 

into force on 1 October 2014. As well as acting as a 

definitive guideline, they will assist in giving a degree 

of certainty as to the financial penalty a corporate can 

expect to receive under a DPA.

Eastwood: DPAs were introduced in the UK in February 

2014 and serve as an alternative to full prosecution 

by allowing a prosecutor and corporate to suspend 

proceedings subject to the company fulfilling certain 

conditions. The addition of DPAs represents an attempt 

to give prosecutors greater flexibility and to stimulate 

self-disclosure amongst offending companies. However, 

there are considerable disincentives to self-reporting 

fraud. There is no guarantee that a DPA will be offered 

and the penalties are broadly similar to those upon full 

prosecution.

Edmonds: 2013 saw the national roll out of ‘Action 

Fraud’, which means fraud can no longer be reported by 

visiting a local police station, specialist economic crime 

team or by calling 999. Instead, it must be reported by 

calling a central number or using the online reporting 

service. Details of the case are then passed to the 

National Fraud Intelligence Bureau (NFIB) based at the 

City of London Police. The NFIB will then assess if viable 

lines of enquiry are required and if so will assign the 

case to a police force to investigate. Frustratingly for 

victims, Action Fraud does not provide an update on 

the progress of the case, therefore cases often sit in the 

system for months with the victim none the wiser as to 

whether it is being investigated. More often than not, 

cases are rejected for the most whimsical of reasons. 

Our experience has been that large complex fraud 

cases are often being rejected despite the evidence 

being overwhelming. 

Moosmayer: From a global point of view, it is obvious 

that regulatory pressure is increasing in China, both on 

the antitrust and on the fraud and corruption side. The 

enforcement activities of different Chinese regulators 

have reached out far beyond the famous GSK case 

and involve all major industries. Regarding Russia, we 

have to closely monitor the development of the new 

sanctions regime. It is too early to say if the political 

situation will result in increased enforcement actions 

for corporate fraud – for example, against foreign 

investors in Russia – but there is certainly a risk. A word 

on Germany: we have an intense discussion about a 

change to the sanction regime for corporations, moving 

toward true criminal liability of corporations. In our 

in-house lawyers association we have made a counter-

proposal to better incentivise companies to invest in 

compliance, and will see in the coming months how 

this develops.

Hardin: In the United States, we are seeing increased 

regulations from the Consumer Financial Protection 

Bureau and the SEC. With respect to financial services, 

we see a focus on increased protections for consumer 
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oriented products, such as mortgages and student 

loans. Whistleblower bounty programs are being 

pushed by governmental regulators, who hope that 

incentives will encourage employees to come forward 

regarding fraud that occurs at their corporations. With 

cybercrime, identity thieves are acquiring information 

from medical records and selling it on the black market. 

We anticipate that significant regulations will be passed 

in the coming years to protect medical information 

beyond the current regulations. 

Ratley: Can you highlight any recent, noteworthy 

fraud-related cases? What lessons can we draw 

from their outcome?

Edmonds: In the 2014 case of R (Virgin Media Ltd) 

v Zinga, Virgin Media Ltd commenced a private 

prosecution against the defendant who was illegally 

selling set top boxes which allowed for free viewing 

of premium channels which viewers typically had to 

pay to watch via a subscription. It was estimated that 

Virgin’s lost revenue as a result of this fraud was £380m. 

The appellant was convicted of conspiracy to defraud 

and sentenced to eight years imprisonment. Virgin 

then commenced confiscation proceedings against 

the defendant to deprive him of his proceeds of crime. 

The principal issue raised in this appeal was whether a 

private prosecutor was entitled to bring confiscation 

proceedings under the Proceeds of Crime Act 2002, 

even if it had no financial or other personal interest in 

the outcome. The Court of Appeal held that merely 

because private prosecutors will not be, and cannot 

employ, an appropriate officer under s 378(1), that does 

not mean they cannot participate as a prosecutor in 

confiscation proceedings. Private prosecutors may seek 

assistance from an appropriate officer and the mere fact 

that they cannot conduct the investigation does not 

impair their ability to participate fully in confiscation 

proceedings. Confiscation is a very useful took for 

corporates bringing private prosecutions and who want 

to send out a powerful deterrent message. 

Hardin: From a cybercrime perspective, we see many 

corporations that have been impacted by hackers 

that have stolen information. With regard to some 

of the retailers that have been impacted, the lessons 

to be drawn range from continuous monitoring 

and changing procedures to identifying suspicious 

anomalies in the system. We recommend a people, 

process and technology approach. Many corporations 

are merely relying on technology to detect fraudulent 

schemes; however, it is the people and the overall 

system processes that should provide insights, with a 

technological overlay to complement them. 

Meads: The UK’s Serious Fraud Office (FCA) has 

recently imposed its highest monetary fine ever, 

penalising Barclays Bank £38m after it failed to properly 

safeguard client assets. This exemplifies the no-

nonsense enforcement approach of the regulators, 

stressing the need for an organisation to have in place 

adequate systems and controls. A number of high 

profile corruption cases have recently concluded, 

including Innospec and Aluminium Bahrain. Each 

case involved substantial sentencing discounts to 

defendants who cooperated with the prosecution. 

However, it is the near future that holds potentially 

noteworthy fraud cases with foreign exchange rigging 
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and LIBOR investigations ongoing. Several high profile 

SFO and FCA cases concerning a number of FTSE 100 

companies are also at various stages, including the 

prosecution of the former CEO of JJB Sports, the former 

treasurer and head of tax at WM Morrisons for insider 

dealing, investigations into GSK for corruption and the 

misstatement of Tesco’s half year results.

Eastwood: The 2014 case of Otkritie v George Urumov 

is interesting as it concerned two distinct frauds, 

referred to as the Argentinian Warrants Fraud and the 

Sign-On Fraud. The former concerned a deal whereby 

Otkritie Securities was deceived by Mr Urumov and 

other employees into overpaying some US$150m for 

1.6 billion Argentine GDP peso (ARS) denominated 

warrants – the excess going to Mr Urumov and his co-

conspirators. The latter concerned the circumstances 

in which Mr Urumov came to be employed by Otkritie, 

joining on payment of a $25m ‘golden hello’ for himself 

and four other securities traders. The claimants asserted 

this amount was paid in reliance on representations 

from Mr Urumov that each new employee had a 

guaranteed income of $5m per annum at their previous 

employers and the ‘golden hello’ would be shared 

equally. In fact, the money was used by Mr Urumov 

for substantial bribes and kickbacks, including to 

two senior employees within the Otkritie Group who 

lobbied for his employment. Two lessons can be drawn 

from this case. Firstly, it is a reminder that bribery may 

be an integral part of wider fraud schemes. Secondly, 

it highlights the risk of focusing solely on financial 

incentives and related reporting for employers. Recent 

high-profile scandals have emphasised the contribution 

of ‘bonus culture’ to misconduct. A different tone is 

needed to encourage compliance. 

Raskin: Penalties in fraud-related cases are through 

the roof, often in the six and seven figures. In 2013, the 

US Department of Justice (DOJ) reported $3.8bn in 

settlements from False Claims Act cases alone. A recent 

settlement with a French bank for OFAC violations set 

the record at $8.9bn. Key lessons can be drawn from 

a 2012 case in which a global bank paid $1.9bn for 

violations of anti-money laundering and sanctions 

laws. The bank failed to detect and report suspicious 

activity, including the laundering of $881m in drug 

trafficking proceeds through US-dollar accounts held 

at the bank’s affiliate in Mexico. This case underscores 

the importance of strong due diligence, risk-based 

compliance programs, and robust internal controls. 

Conducting proactive data analysis to detect and 

respond to warning signs early on, and regularly 

auditing and monitoring transactions, are critical to 

keeping out of the headlines.

“We have seen increased efforts by organisations to enhance 

policies and even promote better communication; however, 

many employees still fear that management will retaliate 

should they come forward and blow the whistle.” 
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Moosmayer: In Germany, the recent verdict of the 

Munich higher court against a former board member 

of Siemens, confirming his civil liability for compliance 

failures in the company before 2007, is certainly 

noteworthy. For the first time, a civil court ruled that 

it is the responsibility of every board member to 

immediately ‘step in’ if he or she observes a compliance 

weakness which is not sufficiently addressed by the 

legal or compliance department, or the responsible 

management. This is not only a CEO responsibility. It is 

important to stress that the board member in question 

was not criminally convicted, but a practically unlimited 

civil liability for all damages in relation to a compliance 

case might be of equal deterrence. In the US, the legal 

privilege for internal investigations has been challenged 

several times. In the Halliburton case it prevailed, while 

in the recent verdict of the Supreme Court of Delaware 

in the Wal-Mart case it did not. This has to be monitored 

closely by legal and compliance professionals. 

Ratley: To what extent are boards and senior 

executives taking proactive steps to reduce fraud 

arising within their company?

Eastwood: Most businesses have already taken 

up many of the essential components for effective 

compliance programs. Companies routinely have 

anti-bribery and corruption (ABC) policies and codes 

of conduct. These often include clear penalties for 

violations and in most cases there is a top down 

commitment to compliance from senior management. 

Corporates in developed markets are more likely to 

implement proactive ABC measures. There remains 

a gap with emerging markets, though this seems to 

be narrowing as a consensus around best practice 

strengthens. However, pressures to meet financial 

targets always risk encouraging boards and senior 

executives to ignore potential frauds if it assists the 

business. That is why a strong compliance program 

remains crucial.

Raskin: In the current regulatory climate, proactive risk 

management has by necessity become an increasingly 

crucial priority for boards and senior executives. Boards 

are increasingly taking proactive steps to reduce fraud, 

including by providing written policies to convey a 

zero-tolerance standard regarding fraud, conducting 

periodic risk assessments, establishing processes for 

employees, customers, vendors, and other third parties 

to report fraud or suspicion of fraud, engaging outside 

counsel and experts to conduct audits and internal 

investigations.

Moosmayer: The risk awareness of the C-suite and 

senior management has significantly increased. This 

is not only due to the visible risk of personal liability 

in a strict legal sense, but also due to the overall 

reputational risks for themselves and for the companies 

they represent. Today, customers, shareholders, 

investors and public opinion are certainly much more 

sensitive when it comes to the perception of fraud or 

other misconduct in enterprises. This affects businesses 

in the short to midterm. As a practical result, the 

number of compliance departments installed by boards 

has ‘exploded’ in recent years. But to be proactive 

means more: a constant and powerful tone from the 

top and sustainable efforts to create a true compliance 

culture in the company. This should be the main task of 
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management in order to fight against fraud.

Meads: Boards and senior executives remain crucial 

in fostering a culture hostile to fraudulent conduct. 

Since the introduction of the defence of ‘adequate 

procedures’ by the Bribery Act 2010, there has been 

a sharper focus on companies’ risk management, 

compliance programs and internal controls by UK 

authorities. Regulators are adopting an aggressive 

approach, as illustrated by the fine imposed by the 

FCA on Besso Limited earlier this year. The company 

was found to have had inadequate internal controls 

against fraudulent conduct, notwithstanding the FCA 

findings that no illicit payments or inducements had 

actually taken place. The signal is clear that impropriety 

is not required in order to attract regulatory attention, 

and should serve as an example to boards and senior 

executives that active steps must be taken at all levels 

to ensure a company’s internal controls are robust, 

extensive and consistently implemented.

Hardin: Corporate boards are actually being shaken 

up and their compositions changed to help combat 

fraud. Certain board members with non-financial 

backgrounds are being replaced by members that 

have financial and technology experience. In addition, 

boards are receiving specialised training in risk 

management. Companies have steadily increased 

investing in compliance programs, and many have 

increased spending by investing in compliance 

officers, investigations practices and enhanced internal 

audit functions. We have also seen an increase in 

communications to employees in an effort to promote 

internal reporting of fraud. The new whistleblower 

bounty programs have placed companies in a 

position to worry about information being shared 

with regulators without their knowledge. Executives 

understand that bloggers, employees, hackers and 

other parties will report issues about the company to 

regulators, law enforcement and across social media. 

With that understanding, budgets are being increased 

for proactive efforts ranging from cyber security testing 

to compliance monitoring. 

Edmonds: Many boards and senior executives of 

companies are becoming progressively imaginative in 

their approach to reduce fraud within their company. 

One of the methods increasingly employed is the use 

of private prosecutions which has an effective deterrent 

effect on those who are considering committing fraud 

against that particular company. Private prosecutions 

can be brought by any company, individual or 

organisation and the right to do so is preserved by 

section 6 Prosecution of Offences Act. They are an 

effective means of ensuring justice prevails, especially 

in cases where the police have refused to investigate or 

prosecute yet there is clear evidence of fraud.

Ratley: What advice can you offer to firms on how 

to detect potential fraud and corruption within 

their organisation? What measures can be taken to 

strengthen a company’s internal procurement or 

supply chain processes, for example?

Moosmayer: Proper risk assessment is the key. You 

have to do it bottom up – for example, setting up well 

prepared risk workshops in the operating entities – and 

top down, using the outcome of audits and internal 

investigations, for example. My advice would also be 
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to look not only at your own company but to conduct 

an external risk assessment. You should analyse cases 

outside your own company and ask the question: 

“Could this also happen in our own enterprise?” 

Hardin: Integrating people, process and technology 

is a sound way to detect fraud and corruption. First, 

the key to detecting potential fraud starts with people 

and the tone at the top – an attitude that works its way 

through the balance of the organisation. The promotion 

of active communication; employees understanding 

that reporting fraud is encouraged and will not result in 

retaliation; and that senior management will take action 

to investigate and remediate fraud are paramount. 

Second, the process of strategically investing in internal 

controls and compliance programs is necessary to keep 

up with the dramatic increase of information sharing 

and technology in today’s environment. Lastly, investing 

in technology platforms to track, vet, authorise and 

approve customers and vendors limits the ability of a 

company’s divisions to function autonomously. This 

decreases the risk of potentially retaining or entering 

into questionable business or political relationships. 

Meads: An organisation’s approach to dealing with 

fraud needs to be set out in a clear code of conduct 

that emphasises the standards which are expected. 

Regular staff training is fundamental and the creation of 

a ‘no tolerance’ culture within the organisation, which is 

encouraged by directors and board members, is key to 

encouraging the same behaviour from employees. Staff 

must be encouraged to report any behaviour about 

which they have concerns, and must be assured that 

such action will not bring about adverse repercussions. 

It is essential that ongoing risk assessments are carried 

out to identify areas of potential vulnerability. This will 

assist in ensuring that the appropriate controls and due 

diligence are in place to monitor potential weaknesses 

surrounding internal procurement and supply chain 

processes, as well as good internal and external 

auditors, as a further check and balance function.

Edmonds: We have seen an increasing number of cases 

involving fraud and corruption in the procurement 

process and no company is completely immune to 

these risks. The reputational damage and financial 

losses caused as a result of fraud and corruption can 

be devastating, therefore companies must have in 

place effective mechanisms to reduce the risk and 

increase detection. It is essential that companies have 

a good, solid whistleblowing policy in place and they 

are aware of their obligations under the Bribery Act 

2010 to prevent bribery by people working for or on 

its behalf. Internal controls and procedures around the 

procurement process must be detailed and should be 

assessed and revised regularly to meet the challenges 

of new risks that arise. We would also recommend that 

due diligence on suppliers should be carried out as a 

matter of course, as it is amazing how many frauds are 

committed which could have been avoided by greater 

due diligence.

Eastwood: In order to mitigate the significant 

compliance risks facing businesses in the current 

market, firms need to recognise that policies and 

training are only the first step. Regulators have plainly 

stated that more is needed than the basic components 

of a compliance program. There must be function 
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over form. Detection of potential fraud and corruption 

begins with the board. They should regularly review 

internal controls and the driving risks for their business. 

Forensic data analysis is a particularly useful tool for 

senior management to assess what areas are at greatest 

risk – for example, the threat of procurement fraud at 

supplier level. Specialised anti-corruption due diligence 

should also be routine, with flexible procedures in place 

to respond when fraud is discovered. 

Raskin: Firms need to implement and monitor rigorous 

internal controls, as well as ensure that they establish a 

culture of compliance reinforced by the tone at the top. 

This includes conducting risk assessments, reviewing 

existing policies and developing compliance policies 

addressing economic sanctions, export controls, anti-

bribery and anti-money laundering regimes. It also 

means preparing Know Your Customer procedures 

throughout the business and across each jurisdiction. 

Firms should regularly conduct internal audits and 

monitoring functions. They should use proactive data 

analysis to identify potential fraud or misconduct. They 

should also implement hotlines and whistleblower 

mechanisms, with confidentiality protections and 

follow-up procedures, to encourage reporting fraud 

and ensure that reporting employees are not subject 

to retaliation as a result of the report. When information 

relating to actual or potential fraud is uncovered, 

management should be prepared to conduct a 

thorough and objective internal investigation, with 

assistance from outside counsel.

Ratley: How important is it to train staff to identify 

and report potentially fraudulent activity? In your 

experience, do companies pay enough attention to 

refreshing employee education and reiterating its 

value?

Meads: The importance of comprehensive, innovative 

training cannot be underestimated. Fraud often 

occurs when an employee wilfully circumvents or 

undermines the protective procedures that are in place, 

and therefore training all staff to have awareness and 

to be able to identify the red flags is vital to protect 

that business. Moreover, training should not just be 

a tick-box, sterile test; instead it should be training 

that promotes independent thinking, debate and 

communal values. Training needs to be refreshed as the 

risk profile of the business is re-evaluated. Reporting 

structures should be clear, defined and anonymous to 

give the confidence to staff to report.

Raskin: The importance of training really cannot be 

overstated. Training is the foundation for a robust 

control environment. In training staff, management 

should consider developing fraud awareness initiatives 

that are comprehensive, regular and frequent, tailored 

to job functions and risk areas, integrated with other 

training efforts, and effective in a variety of settings. A 

company’s compliance staff must be empowered to 

communicate with authority and to implement the 

company’s compliance programs. It is important to 

remember, though, that the board of directors and 

company management are responsible for setting the 

tone at the top, establishing a culture of compliance, 

and ensuring institutional support for ethical and 

responsible business practices.

Edmonds: It is imperative that effective fraud detection 
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forms part of a company’s anti-fraud strategy and 

that adequate training is given to staff to spot the 

risks. Ongoing risk assessments should be completed 

regularly and staff should be trained in how to spot 

fraud and how to report it. Training should be given 

from board level down so that all are aware of the risks. 

We have often found that some companies do not have 

adequate mechanisms in place to allow staff to report 

suspicions of fraud. They also often do not have fraud 

awareness training in place as part of the induction 

programme for new entrants.

Hardin: Companies are not paying enough attention to 

employee reporting. Training has to change in that the 

old adage “say, see, and do” should be performed. Once 

employees are given instruction, they need to see it, 

and then perform it. With fraudsters regularly changing 

their techniques for committing fraud, companies 

would be well served by regularly bringing in experts 

that understand and investigate the latest fraudulent 

techniques. Having those experts provide regular 

training gives corporations an edge in combating 

crime.

Moosmayer: Training and communication will 

remain key factors in preventing all types of fraud. 

Such activities, if professionally conducted, are in my 

opinion much more important than having thick rule 

books for employees. Refreshing education is a big and 

challenging topic. Many companies and compliance 

officers have conducted the first training session, and 

after some time the question comes up: “What is next?” 

Simply repeating a session is neither useful nor will it 

catch the attention of the audience. What is needed are 

more risk-specific training sessions for different groups 

of employees – not every colleague in the accounting 

department, who has no contact with competitors, 

needs to become an antitrust specialist.

Eastwood: Training staff properly is crucial; they are 

not only a vital line of defence against fraudulent 

activity, but also vulnerable to involvement in 

corruption themselves. In order to limit the risk of 

fraud, organisations should ensure their employees 

are able to identify and report potential misconduct. 

Training should be practical and clear. It is important 

that training is not seen as a ‘tick-box’ exercise but is 

engaging and ensures that employees can spot issues 

at an early stage. Companies often deliver introductory 

training to staff but do not regularly refresh. This is 

clearly inadvisable as it is crucial that staff do not see 

anti-corruption and compliance as an issue that they, 

and the company more generally, merely pays lip-

service to.

Ratley: How have companies changed the way 

they manage and respond to fraud in light of the 

renewed focus on encouraging and protecting 

whistleblowers? What more needs to be done?

Hardin: While there is still work to be done regarding 

employee reporting, companies have definitely taken 

steps in that direction in light of the government 

regulation that encourages whistleblowers – such 

as bounty programs – and the increased number 

of whistleblower retaliation claims. We have seen 

increased efforts by organisations to enhance policies 

and even promote better communication; however, 

many employees still fear that management will 
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retaliate should they come forward and blow the 

whistle. Too often, on many of the investigations we 

have recently worked, the whistleblower, and others, 

have stood by watching a fraud occur but did not 

immediately report the violation. The answer we hear 

more often than not is the fear of retaliation. This is 

where the attention needs to be focused to improve 

employee reporting.

Eastwood: Whistleblower rules apply broadly to all 

possible securities law violations and are intended 

to encourage voluntary self-disclosure. Despite 

renewed focus on internal reporting, many companies 

have failed to mitigate risks by introducing clearly 

defined policies. It is important to establish accessible 

whistleblowing hotlines. Procedures for processing 

complaints should be simple and easy to operate. A 

key measure of success will be whether the policy gives 

employees the confidence to come forward with their 

concerns. Top down commitment to compliance is 

crucial to maintaining an embedded culture of ethical 

behaviour and reducing the risk that fraud will go 

undiscovered.

Edmonds: Some companies have very secure and 

efficient mechanisms in place to encourage and 
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protect whistleblowers, however there is still far more 

to do, especially within certain industries such as sport. 

Despite the legal protection offered to whistleblowers 

by the Public Interest Disclosure Act 1988 and the 

Enterprise and Regulatory Reform Act 2013, many 

potential whistleblowers are still deterred from 

disclosing crucial intelligence due to concerns about 

victimisation. Companies need to ensure that those 

who threaten or victimise whistleblowers are dealt with 

effectively and appropriate sanctions imposed. The 

focus should be on encouraging other employees to 

raise concerns without fear of reprisals.

Moosmayer: Frankly, I do not see a major change over 

recent years. An effective compliance system always 

had to encourage reporting from employees and 

third parties and is obliged to grant protection from 

retaliation to the extent a private company is able to do 

so. However, this important topic requires ongoing and 

professional discussion. For example, I am not in favour 

of financially incentivising whistleblowers to come 

forward, because we should expect that employees will 

report potential fraud without such an incentive. Others 

are in favour of such a system, perhaps for good reasons 

and due to their own experience.

Raskin: Companies are increasingly conducting 

training and implementing non-retaliation policies in 

codes of conduct and employee handbooks prohibiting 

unlawful retaliation. Companies are also implementing 

monitoring programs to ensure that employees are 

not being retaliated against for their whistleblowing. 

However, companies need to reassess their fraud 

reporting and anti-retaliation policies to specifically 

cover contractors and subcontractors in light of recent 

US Supreme Court jurisprudence in Lawson v. FMR 

LCC, holding that the anti-retaliation protections the 

Sarbanes-Oxley Act of 2002 provides to whistleblowers 

also applies to employees of a public company’s 

private contractors and subcontractors. The Lawson 

decision now requires corporations to monitor third-

party contractors and subcontractors to ensure that 

whistleblowers of those companies are not retaliated 

against.

Meads: The Enterprise and Regulatory Reform Act 

2013 increased protection for whistleblowers against 

their employers. Section 19 of the Act amends section 

47B of the Employment Rights Act 1996, such that 

an employer can now be vicariously liable for any 

detriment caused by its employees to a colleague who 

has made a protected disclosure. The employer will not 

be liable, however, if they can show that they took all 

reasonable steps to prevent this from happening. As 

a result, employers should have clear policies in place 

which state that their colleagues should not harass or 

mistreat whistleblowers and that such behaviour may 

result in disciplinary action. In order to ensure that an 

employer can show that they have taken reasonable 

steps to prevent whistleblowers from being subject 

to detriment, it is also necessary for these policies 

to be clearly communicated to their workers and 

complemented by training.

Ratley: Could you outline the main fraud-

related risks that can emerge from third party 

relationships? What types of third parties – such as 

suppliers, agents, intermediaries and consultants 
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– pose the greatest risks?

Raskin: Third parties pose risk of significant fraud, 

corruption, and export controls and sanctions 

violations. A company may be liable under the US 

Foreign Corrupt Practices Act (FCPA) for bribery 

engaged in by its third-party agents, consultants 

or contractors, even if the company has no direct 

knowledge of the offending payments. Third-party 

distributors pose a particularly high FCPA risk because 

distributors, unlike other third parties, often take title 

of goods and resell them to end users, creating a 

lack of transparency and an opportunity to structure 

transactions in ways that violate anti-corruption laws. 

Distributors also pose significant export control and 

sanctions risks as companies can face severe penalties 

for a distributors’ conduct with restricted parties. 

Companies should ensure that distributors are aware 

of and agree to comply with anti-bribery laws and US 

sanctions regulations.

Moosmayer: For years, third-party risks have been in 

the focus of corporate compliance measures. However, 

I would say, regarding risks in procurement and the 

supply chain: do not assess this area only from an 

internal fraud-risk perspective. A ‘sham supplier’ can be 

easily used to create a slush fund outside the company 

to bribe a public official. It is outdated to relate 

corruption risks only to the typical business consultant 

who earns 10 percent of a contract without doing any 

real work on a project. Far more compliance efforts 

have to be undertaken on the procurement side – with 

the challenge that the number of suppliers is normally 

quite high and they are often not centrally managed, 

which makes control difficult.

Meads: All third parties should be treated as posing 

a potential risk. The type of risk and warning flags will 

depend on the nature of the third party relationship. A 

company can be a direct victim of fraud by suppliers, 

suffer the actions of employees corrupted to act 

against the company’s interests, or risk liability for 

corrupt actions carried out by intermediaries engaged 

on its behalf. The extent of the risk will be determined 

by many factors, including operating location, 

responsibilities, roles undertaken, distance down the 

chain from central supervision, services provided, 

contact with foreign public officials, budgetary sign-off, 

and so forth. In order to reduce these risks, monitoring 

and oversight is key. To the extent possible, third parties 

should commit to awareness, training and adherence 

to a company’s integrity or anti-corruption policy. The 

International Chamber of Commerce has created an 

anti-corruption clause that can be used by SMEs for 

this purpose. Auditing third parties is also necessary to 

ensure compliance.

Edmonds: Corruption and bribery often pose the 

greatest risk in relation to third party relationships 

which can have devastating effects on business 

from a reputational perspective. Companies are now 

exposed to a greater degree of risk in this respect due 

to an increase in outsourcing and offshoring. I would 

not pinpoint one particular type of third party as 

posing the greatest risk as we are seeing many cases 

encompassing them all. We are seeing an increase in 

the number of invoicing frauds where false invoices 

are sent to the accounts department of a particular 
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company requesting payment for fictitious goods or 

services. Often the systems in place are not adequate 

to pick up on the fraud and it is only discovered later 

down the line.

Hardin: For many businesses, the primary risk is bribery, 

but money laundering is also frequently seen. Any third 

party poses risk, and the risk may increase depending 

on the type of business, the geographic location, and 

the ability of the business to obtain information about 

the third parties. From a cybercrime perspective, those 

third party relationships can also be a weak link for 

hackers to gain access to systems. We recommend that 

companies have a defined third party due diligence 

process in place. By being part of the compliance 

program, companies can vet third parties up front, 

as well as longstanding third parties to understand 

changes in their organisations. 

Eastwood: A very significant corruption risk relating to 

third parties is that of procurement fraud perpetrated 

by suppliers. The direct costs of this deception are 

considerable, but still often dwarfed by indirect costs 

relating to management time and resources spent 

dealing with the issue. Businesses face particularly great 

risks in their supply chain, threatened by kickbacks, 

fraudulent billing and various purchasing and sales 

agreements. Where third parties operate in high-risk 

jurisdictions and engage with public authorities, the 

potential for fraud is compounded. In many instances, 

perpetrators are in league with the corporate’s own 

employees. Anti-corruption due diligence of third 

parties is essential. Enterprises should be sensitive 

to circumstances that indicate a propensity to 

commit fraud. Whatever the character of third parties, 

compliance programs should ensure a standardised 

process is undertaken at all levels.

Ratley: If a company finds itself subject to a 

government investigation or dawn raid, how should 

it respond? To what lengths should companies go 

to aid the investigation as it proceeds?

Edmonds: It is important the company establishes 

whether the dawn raid is legally issued and that LPP 

lawyers are present as soon as possible. Companies 

should have a policy in place dealing with how 

legally privileged material will be dealt with in these 

circumstances. It is important to negotiate a resolution 

and ensure that any items, if imaged, are returned. It 

is very important to maintain the reputation of the 

company and to ensure confidential material of the 

company is deal with appropriately but to balance that 

with complying with any lawful request. Obtaining legal 

advice at an early stage is imperative.  

Hardin: Each case is different. The facts will vary, and 

should be properly vetted to establish the best and 

most appropriate course of action. In our experience, a 

company’s retention of experienced outside counsel, 

who are accustomed to working with regulators 

or other investigators, is an important first step in 

responding to such situations.

Meads: It is imperative that companies have a response 

protocol and that appropriate members of staff have 

been trained in it. Companies have a legal obligation 

not to impede searches or destroy any material – an 

obligation backed up by criminal sanction against 
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individuals. However, it is imperative to ensure that a 

company’s position is protected. Accordingly, a first 

port of call under such a protocol should be to seek 

legal advice. In responding to the immediate crisis 

situation of a dawn raid, particularly one which comes 

out of the blue, the company’s overall strategy will 

be unclear. The priority will be to ensure compliance 

with its legal obligations. An understanding of why the 

company is being searched will influence the type of 

materials sought and the degree to which a company 

cooperates. As the nature of the allegations, and the 

risks to the company, become clearer, the company can 

form an appropriate strategy.

Eastwood: All businesses are under a duty to cooperate 

with a lawful investigation. However, it is important 

to be aware of the limits placed on the authorities’ 

powers to ensure they do not exceed their mandate. 

If an investigation occurs, senior management and 

legal counsel must be notified immediately. The next 

step is to check the investigators identification and 

authority to conduct a raid. You should then make 

arrangements for a room where the officials can work 

without disruption. When answering oral questions, 

the corporate representative may refuse to answer 

if they go beyond the scope of the investigation or 

would directly incriminate the company. They should 

also avoid volunteering unnecessary explanations and 

not speculate on answers. It is critical that an accurate 

record is kept of the investigation. Whilst businesses 

are under a duty to cooperate, their principal concern 

should be proper procedure.

Raskin: Foremost, subjects of dawn raids must 

cooperate with investigators by being calm, polite 

and cooperative during the raid. It is important to 

engage and involve senior management immediately. 

Request to delay the start of searches and copying or 

seizure of documents until outside counsel arrives, 

but understand that the delay is at the investigators’ 

discretion. Subjects should also protect themselves 

from arbitrary interference with the company’s 

business, ensure the necessary level of confidentiality 

regarding the raid, and make sure that legal privileges 

are respected. As such, avoid offering unsolicited 

information or answering hypothetical or unclear 

questions. Avoid leaving investigators alone. If possible, 

designate one lawyer or member of the company’s 

staff as a ‘shadower’ to each investigator to record 

all substantive communications with and actions of 

investigators in as much detail as possible.

Moosmayer: First of all, you can never fully anticipate 

or prevent a dawn raid, but you can prepare for it. 

Develop precise, and of course legally compliant, 

dawn raid guidelines and a checklist in order to get the 

legal and compliance departments, as well as external 

counsel, on the spot as soon as possible. Second, 

establish trust with the enforcement agency in charge 

of the investigation. Make them understand that you 

are here to support and cooperate, not to obstruct. My 

experience is – at least in countries which have a sound 

legal and judiciary system in place – this attitude helps 

to promote an early solution with regulators, which 

enables the company to continue its operations despite 

ongoing investigations against individuals, which may 

take years. 
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Ratley: What advice can you offer to companies 

on implementing and maintaining a robust fraud 

risk assessment process, with appropriate internal 

controls?

Eastwood: There is no single method that works best 

for the prevention, detection and reporting of fraud. 

Each company must examine its own vulnerabilities 

and opportunities for corruption – both internal and 

external. That said, Compliance and Internal Audit 

should form the first line of defence. Internal Audit 

should actively evaluate the risk of fraud and how 

that risk is managed by the organisation. Significant 

exposures and control issues, whether relating to 

particular jurisdictions or types of work, should be 

reported to senior management and the board. 

Compliance must adopt a similar risk-based approach: 

identifying and reporting on high-risk areas to an 

independent sponsor. Boards and management need 

to regularly review these internal controls to ensure 

risk assessment keeps pace with emerging threats. Any 

fraud program must be comprehensive, flexible and 

enforced across the organisation in order to remain 

effective.

Raskin: Establish a culture of compliance by 

designating compliance officers who have authority 

to ensure that their directions are heeded. Conduct 

entity-wide risk assessments to understand the risks 

that are unique to the business, the gaps or weaknesses 

in controls, and a practical plan for reducing or 

managing risk. Management should ensure that such 

risk assessments are periodically conducted across the 

entire organisation with an audit committee set up to 

oversee the process. Increase cooperation between 

board directors and enforcement agencies in order 

to increase transparency and protect corporations 

from sanctions. Adopt compliance policies specifically 

addressing identified risks. Ensure that all employees 

and new hires are provided regularly scheduled training 

programs. Options include inviting outside counsel 

to talk about legal and regulatory trends and relevant 

corporate fraud risks.

Moosmayer: Do not simply ‘buy’ a risk assessment from 

external advisers. You have to develop it, together with 

management, on your own. Having said that, good 

and experienced advisers are certainly useful –they 

can structure the process and provide examples from 

outside your company. But only your own management 

knows the real compliance and business challenges, 

and has to assume responsibility for mitigation and 

control. 

“Regulators have plainly stated that more is needed than the 

basic components of a compliance program. There must be 

function over form.” 
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Hardin: To be successful, senior executives must first 

communicate the need for change and promote the 

implementation of a fraud risk assessment process. 

Second, it is crucial to seek guidance from third parties, 

including peers in the industry, in order to understand 

the strengths, weaknesses, successes and failures of 

their risk assessment processes. Third, the process 

should be continually vetted, tested and monitored to 

ensure it is not static and is sufficient to prevent, detect 

and correct fraud.

Edmonds: Each company is different, but as a rule 

there are basic structures that can be put in place to 

seek to prevent, or at least reduce fraud. There needs to 

be regular independent audits of the systems currently 

in place. A whistleblowing system with independent 

monitoring of issues should be introduced as 

whistleblowing is an invaluable and significant tool in 

the battle against internal and external fraud. Effective 

supervision is also paramount. Supervisors must be 

prepared to ask pertinent questions and be supported 

by the company if corruption or a breach of company 

policies are found. 

Ratley: Going forward, do you expect any further 

regulatory or legislative changes in the near 

future? What factors will shape the way companies 

mitigate potential fraud occurring within their 

organisation in the years ahead?

Moosmayer: Legislative efforts are clearly increasing 

globally. Just look at the recently enacted Clean 

Companies Act in Brazil, a similar law planned in Spain 

or discussions in Germany to create, for the first time, 

true criminal liability for companies. Interestingly, 

non-governmental regulation on anti-fraud and anti-

corruption is increasing as well. The International 

Organization for Standardization (ISO) is going to issue 

two compliance standards, triggered by Australia 

and the UK. As an example, the German Association 

of Auditors has issued its own audit standard on 

Compliance Management Systems. Companies are 

faced with the increasingly complex challenge of 

complying with several standards, and the advisory 

industry is pressing for costly certifications. I am 

sceptical about ‘competition’ between actual legislators 

and ‘private regulators’. And, I believe there is no need 

for additional standards since we have accepted the 

OECD guidelines for companies, which can be used as a 

reference point.

Eastwood: David Green QC CB, the director of the SFO, 

has proposed that the corporate offence of failure to 

prevent bribery, under section 7 of the UK Bribery Act 

2010, should be extended to other corporate financial 

crimes. If enacted, the change would significantly 

extend liability, with corporates exposed to conviction 

even if the board knew nothing of improper conduct. 

Broadening section 7 would encourage businesses to 

review and strengthen their existing internal controls 

and lend greater consistency to the law. To have this 

legal requirement in respect of one type of fraud 

– specifically bribery – but not others is illogical. The 

concept of ‘directing mind’ in corporate fraud offences, 

typically meaning the need for board level oversight, 

allows a cynical defence to companies that ensure 

knowledge of wrongdoing never leaves a transactional 

level. However, if section 7 is extended, corporates will 

need to readdress their efforts around risk management 
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if they are to avail themselves of the firmer adequate 

procedures defence.

Edmonds: It will be interesting to see what impact 

DPAs have in the near future. DPAs came into force on 

24 February 2014 and are offered to companies where 

evidence of fraud, bribery or other economic crime is 

identified. It is an agreement between the prosecution 

and an organisation which allows a prosecution to 

be suspended for a defined period provided the 

organisation meets certain specified conditions and 

the agreement is reached under judicial supervision. 

Conditions may include disgorgement of profits, 

payment of a fine, compensation for victims and 

costs, cooperation in any prosecution of individuals, 

and implementation of a compliance program, with a 

monitor appointed if necessary.

Hardin: We expect more regulations. Whether new or 

existing regulations will help mitigate fraud is yet to 

be determined. The macro issue with regulations is the 

enforcement associated with them.

Meads: The law of corporate criminal liability is often 

the focus of pressure for reform, and currently this 

pressure is falling squarely on offences of fraud. It was 

reported last month that the attorney-general, with 

cross party support, is considering proposals to widen 

corporate criminality. This would see an extension 

to the section 7 ‘failure to prevent’ offence under the 

UK Bribery Act, to encompass a failure of a company 

to prevent acts of financial crime by its associated 

persons – an idea first canvassed by David Green CB QC, 

director of the Serious Fraud Office. This offence would 

be subject to the defence of ‘adequate procedures’, as 

currently available under the Bribery Act. Should this 

come in to effect, it will no doubt serve to prompt 

organisations to ensure that compliance controls that 

they currently have in place are fit for purpose. 

Raskin: With the recent US sanctions against Russia 

and the continued conflict in Ukraine, we expect to 

see increased sanctions enforcement actions involving 

companies with business relationships in or related 

to Russia. Sanctions compliance remains a moving 

target as the political, economic and regulatory climate 

changes. The key to managing fraud risks is anticipating, 

identifying and addressing new risks as they emerge. 

Companies that are proactive in evaluating crisis 

management infrastructure to ensure it can move 

quickly at the first sign of trouble will fare better in 

the ever changing legal and regulatory landscape. 

The biggest challenge now is for boards and senior 

executives to not stop halfway. Boards have a tendency 

to invest time and money in times of crisis. Yet, as the 

economic climate improves, board directors would do 

well to remember that the time to fix the roof is when 

the sun is shining.
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of Certified Fraud Examiners, David Raskin is a partner 
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Bill A. Hardin is a director at Navigant Consulting, 

Sam Eastwood is a partner at Norton Rose Fulbright, 

Rebecca Meads is a barrister at Peters & Peters, and 

Klaus Moosmayer is chief compliance officer at 

Siemens AG.

FRAUD & CORRUPTION DISPUTES



www.financierworldwide.com |  276



LIT IGATION & ALTERNATIVE DISPUTE RESOLUTIONCO M P E N D I U M  2015

www.financierworldwide.com |  276

LIT IGATION & ALTERNATIVE DISPUTE RESOLUTION

FIRST PUBLISHED IN JULY 2014 

Conducting cross-border investigations is one of the 

biggest challenges facing global corporations today. 

There are obstacles at every step of a cross-border 

investigation, including initially receiving a claim or 

allegation; complying with foreign data privacy laws; 

using the appropriate staff and resources; respecting 

diverse employee rights; and remediating across 

borders. Understanding the pitfalls can help companies 

avoid critical missteps.

Cross-border investigations can be triggered from 

a multitude of foreign countries, in a variety of 

languages, and through different reporting channels. 

It is critical, therefore, when designing procedures 

for handling allegations, to consider social and 

geographical differences, and to have effective 

processes that enable managers to respond to 

allegations with the appropriate level of care and 

attention. Unfortunately, many companies that receive 

complaints of wrongdoing do not have a plan to deal 

with them.

Understanding the ways in which a cross-border 

investigation may arise and how to respond can 

ensure that it starts out on the right track. The most 

common trigger of a cross-border investigation is a 

lead or an allegation made by an employee of the 

company. Around the globe, employees have become 

empowered to raise concerns through a variety of 

reporting channels. For this reason, a company needs 

to be prepared to act efficiently when responding 

to allegations by developing case management and 

investigative procedures that align with the company’s 

standards and that take into account country-specific 

requirements.

The steps companies should take in handling cross-

border investigations include the development 

of a thorough and well-designed plan to help the 

investigation team focus on the objectives and 
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measure progress. There needs to be a detailed 

protocol that outlines which department or individuals 

will bear responsibility for overseeing the investigation, 

which could be the board of directors, the audit 

committee or senior management. In addition, before 

a company launches an investigation, it should consult 

with in-house or external counsel familiar with the 

law of the relevant jurisdiction as to whether the 

investigation can be privileged or protected. Local law 

may also limit the scope of the investigation.

Being sensitive to data privacy and regulations in 

individual countries is important in cross-border 

investigations. Companies are advised to not, for 

example, conduct an investigation in the European 

Union or in China, without first understanding what 

legal limits are placed on collecting and exporting 

data. For example, China has strict laws that prohibit 

the collection, review, and transfer of ‘state secrets’ and 

other information that is in China’s national interest. 

However, China’s laws do not define what are state 

secrets or national interests.

The data privacy laws of some countries may prohibit 

a company from reviewing certain data in a company’s 

own files unless the data was originally obtained 

to pursue the investigation, which is often not the 

case. One of the biggest hurdles is complying with 

restrictions on collecting and reviewing data in a 

company’s readily accessible files, such as emails on the 

company’s server, internet use records, documents on 

an employee’s hard drive, and even documents in an 

employee’s office.

Obtaining relevant data, however, is only the first step. 

Many foreign data privacy laws, including those in 

Europe and parts of Latin America and Asia, prohibit 

the transfer of data out of the local jurisdiction without 

first establishing data export channels. Another 

important difference between domestic and foreign 

data privacy laws relates to the confidentiality of 

investigation materials. Many countries require that, 

if requested, investigators disclose personal data 

included in investigation materials to the individuals 

who are targets of the investigation.

Interviewing employees who are located in a foreign 

country raises unique legal and cultural issues that 

are often fraught with pitfalls. In many countries, 

employees have the right to refuse to cooperate 

with an employer-led investigation, even if they are 

not its target. For example, in some jurisdictions, 

including parts of Europe, rules prohibit employers 

from requiring their employees to report incriminatory 

information about co-workers. Labour laws in many 

countries mandate that an employee representative 

or union committee be consulted before an employer 

may interview its own employees in an investigation.

Careful attention should be paid to the form and 

content of a report in a cross-border investigation. 

Some countries have data privacy laws that allow 

a target or a witness to have access to certain 

investigatory material, including a written investigation 

report. Being compelled to disclose data in this way 

could affect the applicability of domestic and foreign 

legal privileges and could expose the company to data 

privacy and defamation claims.

A company needs to keep in mind that an 
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investigation report may contain data that is restricted 

from being transferred out of a jurisdiction, such as 

names of individuals, financial information or personal 

data. Therefore, the proper data export channels 

need to be established before providing a report to 

executives outside of the country.

Once the fact-finding stage of a cross-border 

investigation is complete, a company may need 

to remediate any issues identified, which could 

include correcting books and records, fixing control 

weaknesses, and disciplining employees. Taking 

remedial action can be an important determinant by 

regulators, both domestic and foreign, in deciding 

to charge a company with a violation of a law or to 

reduce the size of a criminal fine or penalty that might 

be assessed.

One consideration is how to handle employees found 

to have engaged in wrongdoing. It is critical that 

companies punish employees proportionately to their 

role in the misconduct, but it also is important to follow 

local regulations when doing so. For instance, certain 

countries require employers to notify an employee if 

he or she is going to be terminated for cause. Another 

key area of remediation is to address the deficient, 

insufficient or ineffective controls or procedures that 

allowed the misconduct to occur or to avoid being 

detected.

Given the challenges created by cross-border 

investigations and the increase in global regulations 

and enforcement actions, companies with well-

designed cross-border investigation protocols will be 

positioned for more positive outcomes than those 

that are not prepared. At each stage of a cross-border 

investigation, there are unique challenges that require 

careful planning to manage the risks and to respond 

swiftly and appropriately. Companies must customise 

their procedures and resources to comply with 

different local laws and to respect diverse cultures 

and customs. Since allegations can arise from almost 

anywhere around the world, at any time, and in 

virtually any language, each company should consider 

the question: Are we prepared for the challenge of a 

cross-border investigation? 

Phil Ostwalt is a partner at KPMG. 
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INTERNAL INVESTIGATIONS AND THE 
EFFECT OF BARKO
Michael W. Stockham and Mackenzie S. Wallace

FIRST PUBLISHED IN JULY 2014 

When does privilege protect internal investigations? 

Although companies were previously confident 

that the attorney-client and work-product privileges 

insulated investigative work from discovery, this 

confidence may now be in question.

On 6 March 2014, the District Court for the District of 

Columbia ordered Kellogg, Brown and Root (KBR) to 

produce documents related to an internal investigation 

directed by KBR’s internal law department (but 

performed by non-attorney investigators). The court 

rejected KBR’s claim of attorney-client and work-

product privilege over the materials. U.S. ex rel. Barko 

v. Halliburton Co. et al., No. 1:05-cv-1276, 2014 WL 

1016784, at *4 (D.D.C. Mar. 6, 2014). Having investigated 

under the direction of in-house counsel, KBR sought 

to protect the investigative materials by asserting 

privilege. But the court ordered KBR to produce the 

internal-investigation documents, reasoning that the 

KBR investigators were not attorneys and that KBR 

undertook the investigations “pursuant to regulatory 

law and corporate policy rather than for the purpose 

of obtaining legal advice”. Id. at *3. Thus, internal 

investigations conducted without outside counsel 

risk losing protections of the attorney-client or work-

product privileges.

The Barko decision underscores the need to consider 

active involvement of legal counsel to preserve the 

privileged nature of internal investigations.

The Barko decision

Henry Barko brought a False Claims Act (FCA) lawsuit 

against Halliburton and its former subsidiary KBR in 

2005, alleging that a KBR subcontractor performed 

substandard work and inflated construction costs, 

which it passed along to the government. Separately, 

KBR investigated the contract misconduct internally 

pursuant to its Code of Business Conduct (COBC), 

which KBR instituted and administered through its 
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internal legal department.

When the internal investigation commenced, non-

attorney investigators interviewed witnesses, reviewed 

documents, and prepared reports for the internal legal 

department. A KBR investigator interviewed employees 

“with potential knowledge of the allegations” and 

obtained confidential witness statements. Ex rel. 

Barko, 2014 WL 1016784, at *2. Barko requested that 

KBR produce documents relating to KBR’s COBC 

investigations. Id. at *1. Ultimately, Barko moved to 

compel the production of such investigation files. Id.

Two opinions – the 6 March 2014 opinion granting 

relator Barko’s motion to compel discovery, and the 11 

March 2014 opinion denying KBR’s motion to certify 

the case for appeal – set forth the facts underlying the 

Barko decision.

On 6 March 2014, the court granted Barko’s motion, 

compelling KBR to produce the internal investigation 

documents. Id. at *4. First, the court held that the 

COBC investigation was not for the primary purpose 

of seeking legal advice and was thus not entitled to 

protection of the attorney-client privilege. Id. In so 

holding, the court applied the ‘but for’ formulation to 
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determine the primary purpose of the investigations, 

requiring that the party invoking the privilege show 

that “the communication would not have been made 

‘but for’ the fact that legal advice was sought”. Id. at 

*2. The court distinguished the KBR investigations 

from traditional Upjohn investigations, finding that, 

unlike the KBR investigations, in-house attorneys 

in Upjohn investigations conferred with outside 

counsel on whether and how to conduct an internal 

investigation. Further, the court concluded privilege 

did not apply to the internal investigation because the 

interviewers were not attorneys and the confidentiality 

statements signed by the interviewees mentioned 

business, rather than legal, purposes for limiting the 

disclosure of information. Second, the court held that 

the work-product privilege did not apply because 

KBR conducted the COBC internal investigation in the 

ordinary course of business irrespective of the prospect 

of litigation. Id. at *4. Therefore, the court determined 

that the “investigations were undertaken pursuant to 

regulatory law and corporate policy rather than for 

purposes of obtaining legal advice.” Id. at *3.

KBR has lodged a petition for writ of mandamus with 

the D.C. Circuit, which has stayed the lower court’s 6 

March and 11 March orders.

Application of Barko to ensure privilege protection

Although arguably, an internal investigation does 

not shed its cloak of privilege simply because it is 

performed to comply with government regulations, 

the court’s decision in Barko may undercut traditional 

protections afforded internal investigations. Thus, 

companies may want to rethink their compliance 

programs with a view toward strengthening privilege.

First, companies should consider the early involvement 

of counsel in all internal investigations. The legal 

department, a specialised unit within it, or outside 

counsel should conduct investigations. Not only 

should attorneys be involved, but counsel should be 

integral for deciding whether to start the investigation. 

Companies should instruct, in writing, non-attorneys 

that assist with the investigation that they are working 

for the company’s legal department or outside counsel. 

Involving counsel from the outset signals that the 

company seeks to communicate for the purpose of 

securing legal advice.

Second, companies should make it a policy to disclose 

to employees who are interviewed that the interviews 

are for the purpose of providing legal advice to the 

company. As counsel failed to do in Barko, in an effort 

to secure privilege, companies should review draft 

agreements with employees and confirm that they 

communicate the purpose of the investigation – to 

provide legal advice to the company.

Third, companies should certify that all investigative 

materials, including witness statements and 

investigative reports, be marked ‘attorney-client 

privilege’ and relate to legal advice. Barko’s investigator 

drafted and submitted a final memorandum at the 

end of the investigation to KBR’s general counsel but 

the memorandum did not request legal advice and 

identified no legal issues for further review. U.S. ex rel. 

Barko v. Halliburton Co. et al., No. 1:05-cv-1276, 2014 WL 

929430, at *2 (D.D.C. Mar. 11, 2014). Counsel should not 

uniformly apply a privilege label to all documents sent 
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or received as this defeats the purpose of the label. This 

will increase the likelihood of confidential treatment 

and prevent disclosure to third parties.

Regardless of the survival of Barko on appeal, Barko is 

an important reminder of the steps companies should 

contemplate in order to increase the chances that a 

court will uphold claims of privilege over materials 

related to internal investigations.

Michael W. Stockham is a partner and Mackenzie S. 

Wallace is an associate at Thompson & Knight LLP. 
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RESPONDING TO A MONEY- 
LAUNDERING INVESTIGATION  
– A CANADIAN PERSPECTIVE
Andrew Matheson and Justin H. Nasseri

When a law enforcement officer advises a financial 

institution that one of its clients is under investigation 

for money-laundering and requests information, the 

financial institution is caught between competing 

interests. Financial institutions owe their clients a duty 

of confidentiality, they wish to preserve their reputation 

for trustworthiness, and they want to avoid civil liability 

for improper disclosures. On the other hand, a financial 

institution may be under a legal obligation to cooperate 

with authorities and, regardless of whether there is a 

duty to cooperate, failing to take reasonable steps to 

prevent known or suspected money laundering could 

result in liability for the financial institution, as well as 

reputational consequences.

Step 1: Is there a legal obligation?

A critical first step is to determine whether the law 

enforcement officer’s request is backed by legal 

compulsion. For example, the investigator may be 

asking for information pursuant to a production order 

under s.487.013 of Canada’s Criminal Code (‘Code’), 

which authorises a court to require production of a 

suspect’s account information. If the order appears 

to be deficient or unreasonable, an immediate court 

challenge may be considered. But absent this option, 

immediate compliance is advised. Failure to adhere 

to a production order within the specified time could 

result in criminal charges against the institution or its 

employees.

However, s. 487.014(1) of the Code expressly 

contemplates that, even if a production order has not 

been obtained, a law enforcement officer may ask a 

financial institution for information, such as banking 

records, as long as disclosure is not legally prohibited.

Step 2: Is cooperation permissible or advisable? 

When an investigator’s request for information is not 

backed by legal compulsion, a financial institution 

must weigh conflicting considerations; specifically, 
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duties of confidentiality to the client under common 

law, contract or privacy legislation on one hand, and 

the desire to avoid any liability or reputational harm 

for facilitation on the other hand. Fortunately, Canada’s 

criminal and privacy laws afford some latitude for 

institutions to make reasonable judgements about 

whether disclosure should be made.

Under s. 7(3)(c.1) of Canada’s federal privacy statute, 

the Personal Information Protection and Electronic 

Documents Act (‘PIPEDA’), disclosure to law enforcement 

is permissible if an officer has requested the information 

to enforce a law and demonstrated lawful authority 

to obtain it. Accordingly, when an officer from a 

legitimate law enforcement agency makes a request 

for information, the financial institution may provide 

the requested information without violating its privacy 

obligations, even though there is no compulsion to 

share the information.

Similarly, disclosure may be made to law enforcement, 

in the absence of legal compulsion, if the financial 

institution has sufficient information to reasonably 

suspect that the client is laundering money or engaged 

in crime. Under s. 462.47 of the Code, a person is 

justified in disclosing to law enforcement any facts on 

the basis of which that person reasonably suspects that 

any property is proceeds of crime or that any person 

has committed or is about to commit a crime. This 

principle is echoed in s. 7(d) of PIPEDA, which states 

that an organisation can voluntarily disclose personal 

information to an investigative body if it has reasonable 

grounds to believe the information relates to the 

contravention of Canadian or foreign laws. Although 

there is no clear-cut definition of reasonable, the very 

information received from authorities may support 

counsel’s reasonable suspicion of criminal activity.

It is also prudent for a financial institution to conduct its 

own investigation, after learning from law enforcement 

that one of its customers is under investigation for 

money laundering. A red flag about the client may 

have been missed. Under Canada’s AML regime, banks 

must report on ‘suspicious transactions’. If, upon hearing 

that a client is being investigated, a bank discovers 

suspicious financial activity that was undetected, it may 

have to consider blocking accounts on a discretionary 

basis, filing any required reports with regulators, or 

terminating the relationship with the client.

Step 3: How much to cooperate, and other options

Even if disclosure is permissible, an institution does 

not want to be regarded as recklessly disclosing 

customer information. It is often advisable to provide 

some information to inquiring investigators, and then 

asking them to return with a court order for further 

information.

In several Canadian cases, institutions have engaged 

in restrained cooperation, disclosing only basic 

information. These disclosures have been lauded by 

the courts as cooperation based on the institutions’ 

reasonable grounds to suspect criminal activity. For 

example, in Regina. v. Lillico, [1994] OJ No 4521 (Gen 

Div), affirmed [1999] OJ No 95, although a bank 

confirmed for the police that there was significant 

activity occurring in a fraud suspect’s account, it would 

not provide further information without a warrant. 

Similarly, in Regina v. James, [2013] OJ No 3591, a bank’s 
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counsel provided basic account information of a 

money-laundering suspect to the authorities, which 

allowed them to obtain production and restraint orders 

to further a money-laundering investigation. As the 

court in Regina v. James recognised, it is only reasonable 

expectations of privacy that are protected under 

PIPEDA and Canada’s Charter of Rights and Freedoms. 

Accordingly, there is room for reasonable disclosures to 

law enforcement.

Regardless of how much information an institution 

volunteers, if it suspects that a client is using its services 

to commit criminal activities, it should consider 

proactive steps, such as freezing the client’s assets. Two 

major banks in Canada took this action in the James 

case, and their actions were upheld by the court as 

reasonable measures. An institution never wants to 

be seen as supportive of, or wilfully blind to, a client’s 

criminal activity.

Conclusion

If a financial institution receives an informal request 

for information from an investigator, it should always 

deal with the request promptly and carefully. Turning 

a blind eye will often only complicate or worsen the 

dilemmas counsel face. Instead, these cases should be 

investigated, and counsel should decide whether to 

comply, and how much information to provide, based 

on what counsel knows, and the applicable laws and 

regulations governing the privacy of the institution’s 

customers and the disclosure of personal information.

At a high level, counsel should log these cases and use 

them when developing internal policies for its AML 

and other regulatory compliance regimes, and when 

drafting its agreements with its customers. Notably, 

in Regina v. James, the Court noted that a bank’s 

terms of agreement with the suspect included an 

acknowledgement that the bank would comply with 

Canadian laws and disclose customer information as 

required to meet legal and regulatory requirements.

Andrew Matheson is a partner and Justin H. Nasseri is 

an associate at McCarthy Tétrault. 

“It is also prudent for a financial institution to conduct its own 

investigation, after learning from law enforcement that one of 

its customers is under investigation for money laundering. ” 
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US SECURITIES LITIGATION AND 
ENFORCEMENT
Jeff E. Butler, Jonathan Tuttle, Thomas A. Dubbs and Charles (Chuck) Smith

CD: Could you outline some of the key trends 

you are seeing in securities litigation and 

enforcement? Has the volume of class actions in 

this area increased in recent years?

Butler: One important new development is the 

announcement in June 2013 that the SEC intends to 

seek admissions of wrongdoing from more defendants 

as a condition of settlement in fraud actions. While the 

consequences of this policy shift remain to be seen, 

defendants may increasingly choose to go to trial in 

such cases rather than accept settlements requiring 

admissions of guilt. Another development is that the 

SEC appears to be shifting its resources to focus on 

insider trading and accounting-related enforcement 

actions. Along these lines, the SEC announced in July 

that it has formed a Financial Reporting and Audit Task 

Force, underscoring a new emphasis on accounting-

related violations. We have not seen a significant 

increase or decrease in private securities class actions.

Tuttle: The most noticeable trend that has emerged 

following the credit crisis is the extent to which private 

securities litigation claims seem to be aligned with 

the government enforcement priorities or significant 

enforcement matters. Although a significant cause 

of that alignment certainly stems from the fact that 

the issues – the sale of residential mortgage backed 

securities prior to the financial crisis being the most 

visible of them – affected significant numbers of 

institutional investors who have the incentives and 

resources to pursue securities claims on a class or 

individual basis, the increasing aggressiveness of 

government enforcement efforts by the SEC, the 

Department of Justice and even non-US authorities 

provides a significant boost to those civil claims, 

particularly as the authorities increasingly insist 

upon admissions or acknowledgements of facts 

or responsibility for violations. I do not believe the 

volume of class actions has increased in a long-term 

sense and think the various studies that track them 
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demonstrate that fact; rather the post-crisis market has 

seen a return to a more normalised level of securities 

class actions that is greater than the pre-crisis lows but 

still below the peaks seen in the late 1990s and in the 

wake of the internet bubble.

Dubbs: The volume of securities class actions has 

generally been stable over the last three to five 

years. There was an apparent bump as a result of the 

financial credit crisis cases, as there have been bumps 

in the past with respect to the high-tech bubble, 

options back-dating, and so on. However, there are 

roughly 100 securities class actions filed per year. 

Any discussions of trends at this point is probably 

skewed as a result of the credit crisis litigation, given 

its size and immediacy. That litigation was pursued 

both on a class basis and more recently as a series 

of individual cases, the latter being itself a separate 

interesting trend. The class cases resolved themselves 

against some of the major players at substantial levels 

although, with one exception, below the $1bn dollar 

level. The era of $1bn-plus settlements in prior years 

took place in a different economic context, and the 

perception, which is backed up by the data, was that 

huge restatements put the plaintiffs on first base if 

not further at the outset. The financial credit cases 

generally did not have restatements or restatements as 

‘powerful’ as in earlier years.

Smith: What we are seeing today is the middle to 

tail end of financial crisis litigation and enforcement 

actions. The US federal government has devoted 

great energy, as have some state attorneys general, 

to determining whether to bring actions against 

banks related to mortgage-backed securities. Those 

investigations are progressing and in the next 12 to 18 

months, I would suspect this activity will wind down. 

Likewise, in terms of private securities litigation, we 

have seen some settlements already come to light, 

and over the next 12 to 18 months, cases will likely 

either go to trial or settle. The credit crisis has driven 

most securities litigation since 2008, and related 

enforcement activity has remained relatively constant 

since then. This activity is likely to continue, although 

I’d expect the focus to change. Regulators have 

increased their staff after the financial crisis and they 

will now need to deploy that staffing on other issues. 

Mary Jo White, Chairwoman of the SEC, has stated 

that regulators will be looking at other areas to target 

enforcement activity. Often, those target areas end up 

being fruitful ground for private securities litigation as 

well.

CD: What common types of claims and allegations 

are you seeing on a regular basis?

Tuttle: Consistent with a generally observed decline 

in accounting restatements and accounting fraud 

focused government enforcement actions, I think that 

there seem to be fewer securities class actions focused 

on accounting-related misstatements. The financial 

crisis cases focus more on the disclosures made 

in connection with the sale of securities and seek 

both to gain the advantages of claims made under 

the Securities Act of 1933 and avoid the enhanced 

pleading requirements of Section 10(b) claims under 

the Securities Exchange Act of 1934. In general, non-

accounting disclosure-focused claims seem to be the 
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most prevalent claims as plaintiffs – and government 

enforcement authorities – are very aggressive in trying 

to find some fact or collection of facts that either were 

not disclosed or that differ from what was disclosed 

and to use those facts to claim that the risks or other 

characteristics of the securities being sold were 

misrepresented to investors.

Smith: Common claims are essentially the classic 

Rule 10b-5 and Securities Act claims that people have 

always brought in public company situations; the 

difference is just the subject matter of the cases. On 

the private side, claims are generally the same that 

we have historically seen, generally fraud-based or 

strict liability disclosure or omission claims. On the 

government side, at least in the financial institutions 

area, the biggest change and development has been 

the Department of Justice’s (DOJ) use of the Financial 

Institutions Reform and Recovery Enforcement Act 

(FIRREA), which creates a civil cause of action for 

the government relating to conduct that violates 

certain criminal laws. It is not a criminal statute. For 

the financial crisis, the statute of limitation has run 

its course on criminal actions. FIRREA has a 10-year 

statute of limitations, and the government is using this 
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law to attempt to recover penalties for financial crisis-

related matters. This has been a recent development, 

and we will continue to see these cases develop 

moving forward.

Dubbs: Allegations based on restatements have 

become almost as rare as unicorns as have other 

purely narrow, accounting-based allegations. There 

are of course exceptions to this but I believe that to 

be a trend. Common law fraud or other common law 

causes of action are being asserted more in individual 

cases in state courts that assert mortgage backed 

claims.

Butler: The most common type of private securities 

class action remains the ‘stock drop’ case in which a 

significant decline in a public company’s stock price, 

regardless of the cause, is followed immediately 

by allegations that the company engaged in fraud 

directed at shareholders, either because the company 

made optimistic statements in its public disclosures 

leading up to the decline in stock price or because 

the company failed to disclose negative information 

that eventually became public. Plaintiff-side lawyers 

continue to use such allegations to bring claims under 

section 10(b) of the Securities Exchange Act of 1934 

and, in appropriate cases, under sections 11 and 12 of 

the Securities Act of 1933.

CD: What is the role of government activity in 

securities litigation generally and credit crisis 

litigation in particular? To what extent have 

organisations such as the SEC, CFTC and FINRA 

increased their enforcement activities?

Dubbs: As a general proposition, government 

involvement in a particular securities litigation is 

viewed as a measure of the potential strength of 

a securities class action and becomes a factor in 

settlement. Given that in the credit crisis cases the 

government has been relatively late to the party, this 

may be yet another factor that explains why there 

have been fewer $1bn settlements than in previous 

times when disclosures in large high cap companies 

have been disclosed relatively early with SEC activity. 

There also has been lots of discussion concerning 

increased enforcement by the SEC under its new 

Chairman Mary Jo White, but we shall see. My sense is 

that the Commission is swamped with writing Dodd-

Frank rules, and so if there is going to be an uptick in 

SEC enforcement action, it has not become particularly 

evident. Importantly, however, Chairman White’s 

announcement that the SEC enforcement program 

will now emphasise accounting allegations could be a 

‘game changer’ for the plaintiff’s bar. 

Butler: The SEC and CFTC claim to have significantly 

increased their enforcement activities in recent years. 

The increase in activity, however, has not necessarily 

led to successful enforcement actions. For example, in 

December 2013, a federal jury in Kansas rejected all 12 

of the SEC’s claims against Stephen Kovzan, the CFO of 

NIC Inc. After litigating against Kovzan for nearly three 

years, the SEC lost on every claim despite the fact that 

three other former officers of NIC Inc., including the 

CEO, had already settled similar claims by agreeing 

to pay a total of $2.8m. Indeed, there are a number of 

other examples of cases in recent years in which the 

SEC has filed enforcement actions with great fanfare 
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only to see its claims eventually rejected by a judge or 

a jury.

Smith: In the press, the criticism of the US 

government with respect to the financial crisis is 

that its enforcement activity was “too little, too late”. 

My view is that such criticism is not fair. I think the 

government investigated for potential criminal and 

securities violations at the time of the credit crisis 

and determined that it could not make the cases. It 

brought some criminal cases and obtained convictions 

against people like mortgage brokers who were clearly 

committing mortgage fraud. With respect to financial 

institutions, in the early years the regulators did their 

job, which was to separate the politics from the merits 

and to deal with the merits of the issues to determine 

whether they had a case. In more recent years, in 

particular with the FIRREA investigations, there is 

a sense that the merits matter less, and that these 

actions are more about politics and scapegoating. 

Consequently, cases are being brought against 

financial institutions that, but for the blood in the 

water as a result of the press coverage, would not have 

been brought. 

Tuttle: The government continues to play a significant 

role in securities litigation and has been a major factor 

in the credit crisis matters. Although the regulatory 

agencies and organisations such as the SEC, CFTC and 

FINRA have brought a number of cases and focused 

attention on a range of issues coming out of the 

financial crisis, the most significant factor in the crisis 

cases, however, has been the Department of Justice. 

Using the civil investigative powers and enforcement 

remedies available under FIRREA, the DOJ has brought 

a number of major cases already and has indicated 

that it will bring a significant number of additional 

large matters involving mortgage-backed securities 

and other financial crisis issues. Given the 10-year 

statute of limitations in FIRREA and the ability of the 

DOJ to extract large penalties from participants in the 

RMBS market, it seems likely that they will continue 

to play the most significant role in these cases for the 

next year or so.

CD: What are some of the most challenging 

aspects of financial credit crisis litigation?

Smith: The most challenging aspect is the public 

perception that somebody must have done 

something extremely bad because the economy 

suffered so much. In fact, the worldwide economy has 

gone through bubbles over centuries; often, those 

bubbles don’t involve misconduct by individuals or 

organisations but rather the classic bubble symptoms 

of irrational exuberance. The challenge in litigating 

these cases, whether against private parties or the 

government, is finding a way to neutralise that natural 

instinct for retribution, which in my view, is wrongly 

aimed at financial institutions.

Tuttle: There are three significant challenges in 

litigating cases arising from the credit crisis. First, 

the age of the issues and the substantial amount of 

hindsight-based analysis makes it very difficult to 

focus witnesses on what they knew and did with 

respect to matters that happened at least six or seven 

years ago. Second, many of the practices that are 

now being questioned or criticised in the market for 
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mortgage-backed securities were relatively standard 

across the participants in the market and, in fact, were 

‘assumed’ by even the regulators as the disclosure 

requirements and other regulations were developed 

around those accepted practices. Thus, although 

the practices being criticised were not specifically 

prohibited by the regulations and the disclosures that 

plaintiffs or authorities claim were omitted were not 

expressly required, the fact that the regulations were 

built around the existing market practices means that 

they are not expressly endorsed in the rules either. 

That silence creates both the risk for companies and 

individuals and makes the defence more complicated. 

Finally, the political pressure on enforcement 

authorities to hold companies and individuals 

‘responsible’ for the financial crisis has created a 

very difficult environment and has led to increasing 

aggressiveness in the regulatory and enforcement 

matters arising from the crisis.

Dubbs: The financial credit crisis litigation has had 

a number of challenging aspects. The first was that 

the judiciary, like many Americans, believed that if 

all of this happened at once no one could be held 

responsible, and, therefore, whether it was articulated 

this way or not, many started with the predisposition 

that the plaintiffs were engaged in hindsight bias and 

reverse engineering legal theories to fit a broad-based 

macro phenomenon. In addition, there were other 

almost perverse factors at play. For example, in the 

case against Countrywide, one of the defences was 

that even though disclosures to securities holders 

might have been problematic, all of the relevant 

information was argued to be on the market and 

impounded into the stock price because it could be 

found in the myriad offering materials for individual 

RMBS or RMBS-based products. That is, one just had to 

look hard enough and put it together and, therefore, 

there could be no harm and no foul. Although this 

theory is far-fetched, it presented a substantial jury risk.

Butler: One challenge in defending cases arising from 

the credit crisis is the insistence of many pundits and 

interest groups that someone – anyone – should be 

punished for the crisis. This general perception that 

there must be a wrongdoer behind every financial 

loss can be an obstacle to achieving a fair hearing of 

a claim. Compounding the difficulty, litigation in this 

area frequently involves complex financial products 

and complicated payment streams that can be difficult 

for lawyers to understand, let alone explain coherently 

to a judge or jury. Such cases often rely heavily on 

expert witnesses and the choice of expert witness can 

make or break a case.

“The potential for large penalties increases the litigation risks 

for companies facing these investigations and will certainly 

contribute to the size of settlements.” 
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CD: What key factors account for the size of 

settlements in credit crisis litigation?

Butler: In financial product litigation, one key factor 

is the complexity of the product involved and the 

difficulty of explaining complicated payment streams 

to a judge or jury. The more complex the product, the 

more likely it is that an expert witness on the plaintiff 

side will be able to argue for a large sum of damages, 

regardless of the ‘right’ amount of damages. If the 

product is sufficiently complex, there will be concern 

that the finder of fact will not be able to make an 

independent assessment of financial loss, and the 

defendant will feel pressure to enter a settlement even 

if the size is out of proportion to the actual loss. 

Tuttle: The key driver of the size of crisis-related 

litigation settlements is really the size of the losses 

in the securities or financial products that underlie 

the claims in the cases or investigations. On the civil 

side, when faced with plaintiffs claiming substantial 

declines of the sort experienced in the residential 

mortgage-backed securities issued before the 

financial crisis, the risks of adverse judgments increase 

in proportion with the size of the potential losses. 

When combined with the risks inherent in litigating 

cases related to a market-wide event subject to the 

extraordinary amount of hindsight analysis and bias 

as the financial crisis, the size of the potential losses 

and damages unsurprisingly result in significant 

settlements. On the enforcement side, a similar 

dynamic plays out, particularly in the DOJ-led FIRREA 

cases, where penalties can be based on the losses 

purportedly caused by the violations being charged. 

The potential for large penalties increases the litigation 

risks for companies facing these investigations and will 

certainly contribute to the size of settlements.

Dubbs: As a general matter the complexity of trying 

securities cases before juries leads to a discount from 

liability notwithstanding the theoretical exposure 

created by a certified class case. This factor in my 

view was heightened with respect to the financial 

credit crisis litigation. Although the SEC in the Tourre 

case prevailed in explaining a synthetic CDO to a jury 

and the misrepresentations related to it, many of the 

plaintiffs’ bar thought, and thinks, that such difficulties 

were and are formidable and, without being able 

to wrap oneself in the ‘stars and stripes’, it would 

be almost impossible to overcome. And one must 

remember that the SEC Tourre case was about one 

deal whereas most of the credit crisis litigation deals 

with a pattern of deals or in essence the disclosures 

resulting from how the RMBS ‘machinery’ of someone 

in the production stream worked.

CD: What are the implications of the US Supreme 

Court’s recent grant of certiorari in Halliburton v. 

Erica P. John Fund, Inc.?

Tuttle: The most significant implication is the 

possibility that the Supreme Court will overturn 

or significantly restrict the ‘fraud-on-the-market’ 

presumption from Basic v. Levinson. Currently, unless 

rebutted by evidence showing that the market for a 

particular security is not efficient, securities litigation 

plaintiffs are entitled to a presumption of reliance 

on alleged misstatements through the orderly 

dissemination of information in an efficient market. 
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Overturning this presumption at the most extreme 

end could require individualised proof of reliance 

or so-called ‘eyeball’ reliance, forcing plaintiffs to 

demonstrate that they were actually aware of and 

relied on the alleged misstatements at the time they 

purchased the securities at issue.

Smith: All of us are wondering what will happen in 

Halliburton and are watching it closely. At issue in 

Halliburton is the potential reversal of the precedent 

of Basic Inc. v. Levinson, which is the precedent that 

allows the court to presume reliance if there is a 

public market of widely traded securities. In those 

situations, Basic and its progeny contend that you do 

not have to prove individual reliance because you 

are relying on the market. If the court were to reverse 

that notion, it would have huge implications for 

private securities litigation because it would make it 

extremely difficult for plaintiffs to certify a class action, 

which is typically the way these cases progress. One 

unintended consequence is that it would lead to a 

multitude of individual actions related to the exact 

same issues, which would have to be coordinated in 

some way to avoid the risk of inconsistent judgements 

and incredible inefficiency in the system of litigating 

securities issues.

Dubbs: The principal implication of the Supreme 

Court’s grant of certiorari in Halliburton is that a 

drastic ruling could obviously essentially wipe out 

many securities class actions that are not grounded 

on prospectus liability, omissions liability or other fact 

patterns where there are uniform communications 

to the class by offering materials or routine scripts. In 

Halliburton, the Court must confront the sweeping 

legislation surrounding securities class actions in 

the Private Securities Litigation Reform Act of 1995 

(PSLRA), and specifically, the statutory structure that 

addressed the efficiency of the market. Congress 

found the ‘market’ ‘inefficient’ with respect to 

disclosures of bad news, and having found that 

the market overreacted after such disclosures, it 

instituted a very specific statutory fix with respect to 

that problem. Otherwise it did not touch the fraud 

on the market presumption, the efficiency of the 

market or related questions, even though Congress 

was urged to do so. The inference, of course, is that 

Congressional intent can be inferred that it endorsed 

the presumption.

Butler: The Halliburton case gives the Supreme Court 

the opportunity to revisit the validity of the fraud-

on-the-market presumption established in Basic v. 

Levinson, which comes into play in virtually every 

securities class action. The petitioner in Halliburton 

advocates rejecting the fraud-on-the-market 

presumption as both inconsistent with empirical 

evidence and impractical for lower courts to apply 

consistently. If the Court rejects the fraud-on-the-

market presumption, the practical impact would be 

dramatic. The most common type of securities class 

action in the US would cease to be viable. The Court 

may, however, uphold the Basic doctrine but rule that 

evidence to rebut the presumption may be considered 

at the class certification stage. This would have a less 

dramatic effect, but would still make securities class 

actions more difficult to maintain.
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CD: What do you think the most likely result will be 

when the court revisits the ‘fraud-on-the-market’ 

doctrine articulated in Basic Inc. v. Levinson?

Dubbs: There are a variety of potential outcomes. 

The Court could abolish the ‘fraud-on-the-market’ 

presumption, limiting claims to individual actions 

with individualised specific reliance on an alleged 

misrepresentation or omission. Halliburton in its 

petition certiorari to the Court outlines another 

path, however: “[A]t the least, the presumption 

should be refashioned to require affirmative proof 

that the market price was distorted by the particular 

misrepresentations at issue”. This argument is what was 

advanced in the prior Halliburton case but rejected, 

namely the theory of ‘price impact’. In theory, this 

is nothing more than asking whether the specific 

alleged misrepresentation or omission impacted 

the specific market, as opposed to a generalised 

finding of market efficiency or even market efficiency 

during a specific period of time for certain kinds 

of statements. A key problem here as a number of 

scholars have pointed out is that many statements 

can only be shown to have ‘market impact’ ex-post 

not ex-ante. Thus, a statement to the effect that ‘all is 

well’ when the company’s key product or potential key 

discovery is indeed having problems will not result 

in an immediate price jump. It is what was expected. 

The impact of that misrepresentation can only be 

determined ex-post when there is a disclosure of that 

information and there is a stock drop. The framework 

that the defence bar would like to establish is one that 

would limit the rule to ex-ante misrepresentations. 

Thus, if the company said ‘we discovered a cure for 

cancer’, there would be an increase in the price of 

the drug company stock which would then go down 

later if that was disclosed to be false. However, many 

if not the majority of statements can only be truly 

discovered ex-post based upon inferences from a 

drop following a disclosure. Thus, a possible outcome 

in Halliburton is to fashion a rule that would require 

market efficiency in the sense that the alleged 

misrepresentation or omission did indeed inflate the 

market price (whether based upon evidence ex-ante 

or ex-post) without dealing with the generalisable 

issue of market efficiency.

Butler: The fraud-on-the-market presumption 

has been an accepted part of Supreme Court 

jurisprudence for 25 years. It is difficult to imagine 

that the Court will abandon it wholesale. It is likely, 

however, that the Court will decide that evidence may 

be submitted to rebut the presumption at the class 

certification stage. Although this may seem to be a 

narrow procedural ruling, it would have the effect of 

making securities class actions much more difficult to 

maintain in the US because it provides an additional 

ground for denying class certification. In this type of 

case, a decision denying class certification typically 

causes the plaintiff to abandon the lawsuit altogether.

Tuttle: Even if the Supreme Court determines 

to abolish or restrict the fraud-on-the-market 

presumption, it is hard to imagine that the Court 

would require the most extreme ‘eyeball’ reliance in 

Section 10(b) cases. Doing so would, at a minimum, 

impose substantial barriers to potential class cases 

and would completely reshape the securities litigation 

SECURITIES LITIGATION



www.financierworldwide.com |  296

LIT IGATION & ALTERNATIVE DISPUTE RESOLUTIONCO M P E N D I U M  2015

www.financierworldwide.com |  296

landscape. There are, however, steps that could be 

taken to restrict the effect of the presumption or to 

more closely tie it to materiality. For example, the 

Court could seek to require affirmative evidence 

that the market actually reacted to the alleged 

misstatements at the time they were made or to allow 

a rebuttal based on the absence of any such reaction. 

Halliburton sought to introduce that type of evidence 

at the trial court level, but was prevented from doing 

so.

Smith: There is a perception generally that both the 

academic literature on which Basic was based, and 

the realities of how the markets have worked over the 

last five years, going back to the financial crisis, have 

shown us the limitations of the ‘fraud-on-the-market’ 

theory. And so, the court may well put some limits 

on the applicability of Basic and use Halliburton to 

decide that this presumption is not appropriate for all 

cases, and perhaps provide some guidance on where 

it is appropriate and where it is not. To give a classic 

example that is not an issue in Halliburton, but is an 

issue in many other cases, plaintiffs in private cases 

try to apply the fraud-on-the-market presumption to 

trading in corporate bonds as opposed to stocks. The 

bonds are more thinly traded, often in less developed 

markets, with no pricing transparency – yet parties try 

to convince courts that nonetheless the presumption 

of Basic should apply and they should be able to 

certify a class. There has been no guidance from 

the Court around that set of issues and Halliburton, 

depending on how narrowly or broadly the Supreme 

Court handles it, may provide guidance that helps in a 

number of situations.

CD: What general advice can you offer to 

companies and their D&Os on managing potential 

claims and related liabilities arising from securities 

law enforcement?

Smith: Companies often do not have their guard 

up until it is too late. As a result, they fail to involve 

their in-house counsel or bring in outside counsel, 

to consider the implications both for regulatory 

enforcement and for private securities litigation of 

what they are doing in response to a whistleblower 

complaint or in the SEC exam process. My advice 

generally is when you have a problem, or perceive that 

a problem may exist, whether in the exam process or 

linked to an internal whistleblower, it is penny-wise 

and pound-foolish to try to minimise the problem and 

not consult with the right people, whether they are 

inside your company or outside the company, in order 

to get a handle on the issues as quickly as possible.

Tuttle: The most important way to manage the 

potential risks of enforcement matters is to get off 

to a good start in responding to the matters and 

to avoid some of the pitfalls that can take serious 

matters and turn them into a full-blown crisis. When 

contacted by government authorities, it is vital 

that companies and employees treat the matter 

appropriately and seriously, and usually that they rely 

on counsel experienced in dealing with the authorities 

conducting the investigation. Often, employees or 

managers not used to enforcement authorities try 

to minimise the matter, or worse, provide responses 

that are less than complete or accurate. Even if 

those types of responses do not rise to the level of a 
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separate, and potentially criminal, problem (and they 

can), those initial interactions can serve to irreparably 

damage a company’s credibility with the investigating 

authority and lead to continued problems down the 

line. Getting experienced counsel involved to deal 

with the authorities is not a sign that the company is 

worried about the inquiry and will not be viewed that 

way by the government. Instead, it is a sign that the 

company takes the matter seriously and is committed 

to responding appropriately with the proper advice.

Butler: One lesson to be drawn from the case law 

in this area is that companies should be cautious 

about settling securities law claims too quickly. 

This area of law has been changing rapidly, and the 

Supreme Court decisions in the past several years have 

consistently favoured corporate defendants charged 

with securities law violations. There is no reason to 

believe that this trend will end with the Halliburton 

case. Ten years ago, it might have made sense for a 

company to settle a securities case quickly in order to 

avoid the expense of litigation. These days, a corporate 

defendant stands a much better chance of obtaining 

dismissal of securities claims and avoiding any need to 

reach a financial settlement.

Dubbs: The risks of committing securities fraud even 

on a negligent or arguably reckless basis are present 

notwithstanding a company’s belief in the pure 

hearts of its management. Accordingly, prudent risk 

management suggests that they obtain insurance 

at substantial levels depending upon their market 

capitalisation to guard against that risk. As an aside, 

insurance premiums are deductible by the corporation 

while litigation expenses on the part of the class are 

not. The D&O insurance scheme for securities class 

actions has of course a fatal flaw in that the carriers 

write the policies so that the company can choose 

counsel and direct the course of the litigation. That 

is a different paradigm than if you or I were involved 

in the most minor rear-end auto accident where the 

insurance company minimises its cost by running 

the show completely. A healthy D&O coverage 

position also adds another dimension to protecting 

the company in a more ineffable way. Namely, most 

class actions in the United States are run by Court 

appointed lead plaintiffs who are often pension funds. 

These pension funds have a fiduciary duty to the 

class as well as a continuing fiduciary obligation to 

their members to act prudently. Thus, a substantial 

settlement offer representing a substantial part of 

a D&O policy presents a fiduciary with a Hobson’s 

choice of taking it and obtaining something for 

““The fraud-on-the-market presumption has been an accepted 

part of Supreme Court jurisprudence for 25 years. It is 

difficult to imagine that the Court will abandon it wholesale.” 
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their beneficiaries that is real versus continuing the 

litigation and assuming the ongoing risks of litigation. 

If a D&O policy is too small given the capitalisation 

of the company, it is much easier for a fiduciary in a 

big case to pursue litigation given that the amounts 

covered by the D&O policies are relatively small and 

the Hobson’s choice is not created.

Jeff E. Butler is a partner at Clifford Chance US LLP, 

Jonathan Tuttle is a partner at Debevoise & Plimpton, 

Thomas A. Dubbs is a partner at Labaton Sucharow 

LLP, and Charles (Chuck) Smith is a partner at 

Skadden, Arps, Slate, Meagher & Flom LLP
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In many respects 2013 was a notable year for securities 

litigation and enforcement, which was able, to some 

degree, to move beyond the fallout from the financial 

crisis and focus on other enforcement activities. Since 

the onset of the global financial crisis in 2008, cases 

related to the credit crisis have dominated securities 

litigation and related enforcement activity, not only in 

the US but also abroad.

Many, if not all, facets of business within the financial 

sector have been massively impacted over the last five 

years. However, in 2013, for the first time there was a 

marked drop off in the number of credit crisis related 

cases filed. In recent years, the overwhelming majority 

of cases have been related to mortgage backed 

securities derived from the credit crisis. However, as 

statutes of limitations have expired for private securities 

class actions, the number of these types of cases finally 

decreased in 2013 – a trend likely to continue in the 

future, particularly over the next two years.

For the first time in a number of years, it appears that 

regulators may be able to focus more fully on issues 

outside of the financial crisis. Many of the regulatory 

bodies that boosted their staffing levels in the wake 

of the financial crisis will now begin to tentatively 

redistribute some members of staff, allowing them 

to target enforcement activity in other areas. Mary 

Jo White, the newly appointed chairwoman of the 

Securities and Exchange Commission (SEC), has already 

noted that many SEC regulators will now be turning 

their attention to other areas of enforcement activity, 

although cases related to the financial crisis will remain 

a priority for many.

Naturally, the scale of the financial crisis and its fallout 

has meant securities litigation and enforcement activity 

have been dominated by related proceedings. Despite 

the recent decline in filings related to the credit crisis, 

a number of significant cases are still being pursued. 

However, it is likely that sooner rather than later these 
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types of actions will be confined to the history books. 

Moreover, we are beginning to enter into a crucial 

period for private securities litigation – over the next 

12-18 months the majority of outstanding cases in this 

area are expected to either proceed to trial or settle. 

We have already seen a number of high profile cases 

settled over the last year.

On the whole, 2013’s filing and settlement trends 

pointed towards a general return to pre-credit crisis 

normality. Median settlement values generally declined 

to levels much lower than the exorbitant amounts 

seen in the last two years. Nevertheless, the number 

of new class actions filed in 2013 remained consistent 

with steady flow of the past several years, which have 

yielded around 200 cases annually. The technology 

sector has continued to be one of the leading 

industries for new class actions; M&A litigation in 

particular has been a significant focus of these cases.

In this changing litigation and enforcement 

environment, it is worth reflecting on the role of the 

US government in securities and credit crisis related 

litigation. As Michael Keats, a litigation partner at 

Kirkland & Ellis LLP, point out, the government is 

actually among the largest plaintiffs conducting civil 
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securities litigation, through actions by such agencies 

as FHFA and NCUA. “The theoretical exposures in those 

cases can be astronomical, as recent settlements have 

shown,” he says. “The SEC has by far been the most 

active regulatory agency in the mortgages space. 

CFTC has become increasingly involved through its 

regulation of securities-based swaps, among other 

things, and has played a major role in conducting and 

settling investigations relating to LIBOR; it has been 

less involved in the mortgages space. FINRA has also 

been active, and has various investigations relating to 

investment banking underwriting practices.”

Mr Keats believes that one of the biggest challenges 

in the current financial climate relates to the presence 

of multiple regulators operating in the same space. 

Organisations including the Department of Justice, the 

SEC, States Attorneys General and the CFTC, have all 

been carrying out their own individual investigations 

into believed instances of malpractice. Areas of interest 

to these various regulatory bodies have included the 

residential mortgage-backed securities (RMBS), the 

LIBOR scandals and swaps markets.

Yet, despite the optimism regarding the gradual 

decline in credit crisis related litigation, there are still 

a number of cases yet to be settled. Indeed, many 

challenges associated with financial crisis litigation 

are undoubtedly extending the litigation process. The 

movement of staff immediately following the onset of 

the financial crisis has been a problem for litigators. A 

migration of workers away from financial services has 

led to substantial gaps in knowledge of the events 

surrounding the collapse. These gaps have, in turn, 

considerably extended the process of carrying out 

enforcement actions. Equally, the lack of adequate 

regulations and practices at the time of the crisis has 

also made litigation particularly difficult.

Social and political pressures have also made the 

task of litigating cases much more complicated. The 

desire of the media, the public and politicians to hold 

someone or something accountable for the events 

of the financial crisis has given rise to the question 

of direct accountability. This, in turn, has created 

stumbling blocks in identifying g individuals or groups 

for punishment. Mr Keats believes that the passage 

of time has also proven to be a difficult obstacle to 

overcome. “The most challenging aspect of financial 

crisis litigation is that, at this point, the underlying 

events at issue usually took place in 2003-2007,” 

explains Mr Keats. “The professionals who worked in 

the mortgages industry have in many cases moved 

on from their previous employers, and there are few 

people remaining at the defendant institutions who 

can recall any specifics about particular deals or events. 

That is precisely why there are statutes of limitations 

and repose – an issue that has been hotly litigated in 

recent years.”

Once financial crisis cases reach a point where they 

can be successfully settled, the complications are not 

necessarily over. A number of factors play into the 

size of the settlements negotiated. Since the end of 

2010, the six major Wall Street banks have agreed to 

pay in the region of $100bn in both settlements and 

penalties, but there are additional civil cases, criminal 

investigations and lawsuits still in the pipeline.
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While the number new financial crisis filings have 

declined, settlement activity actually increased in 2013, 

and those settlement amounts appear to be gradually 

trending upwards. The complexity of the financial 

products at the heart of the litigation, the intricate 

nature of the wider financial crisis and the sheer scale 

of the settlements involved all heavily influence the 

way in which settlements are bought about. “There 

are a wide variety of factors at play,” says Mr Keats. 

“Some RMBS cases are settling at relatively favourable 

levels because, quite often, the deal sponsors and 

issuers have gone out of business, and the only solvent 

defendants remaining are the underwriters. The 

underwriters have detailed and robust due diligence 

defences upon which they can rely, whereas the issuers 

would have faced strict liability under the Securities 

Act. That often changes the settlement dynamic in 

favour of the underwriter defendants. In other cases, 

imminent trial schedules, intense news coverage, and 

even threatened regulatory actions, have individually 

and cumulatively driven up settlement values, 

particularly where another branch of the government 

is itself the plaintiff.”

Although the number of class actions related to the 

financial crisis is finally waning, a new generation of 

cases appears to be ready to replace them: single 

plaintiff suits by government organisations such as the 

Federal Housing Finance Agency on behalf of Fannie 

Mae and Freddie Mac, monoline insurers such as MBIA, 

and institutional and pension fund investors. A trend 

has emerged of late which has shown larger financial 

organisations attempting to seek global settlements 

for their mortgage exposures. A number of these 

cases have already resulted in settlements in excess 

of $100m. There was also an increase in the number 

of federal class action securities lawsuits filed in 2013 

compared with 2012. Plaintiffs filed 166 suits in 2013, 

an increase of 9 percent compared with the 152 suits 

filed the previous year.

The future of securities litigation is a difficult trend 

to predict, particularly in the post-crisis climate. Yet it 

would appear likely that much will depend on the US 

Supreme Court’s decision to revisit the ‘fraud on the 

market’ theory. In November 2013, the Supreme Court 

agreed to hear an appeal on this hypothesis, which 

has been at the heart of private securities litigation 

in the US for the past 25 years. The decision to revisit 

the theory has been born out of the Court’s decision 

to grant certiorari in the Halliburton v. Erica P. John 

Fund, Inc. case. Historically, the fraud on the market 

presumption has proved crucial for private securities 

class action plaintiffs. Were it not for the presumption, 

it is extremely unlikely that plaintiffs would be able 

to come forward with class-wide proof of reliance. 

Accordingly, plaintiffs would be unable to satisfy the 

core requirement of maintaining a class action, in that 

common evidence predominates over individualised 

proof. As Mr Keats stresses “Even if a class action could 

somehow still be certified despite that hurdle, the 

named plaintiffs would still have to come up with 

individualised proof that they in fact relied on the 

alleged representations, which may in practice prove a 

very difficult burden for plaintiffs to meet.” 

For securities enforcement and litigation, the coming 

months will be particularly telling. Much will hinge 
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on the Court’s decision to reconsider the fraud on the 

market theory. In the meantime companies must do 

what they can to ensure these types of litigation and 

enforcement action are not required in the future. If 

companies are to reduce their regulatory exposure and 

minimise litigation, they must create an overarching 

culture of compliance. Compliance is a key issue for all 

companies, yet for company D&Os, an institutionalised 

and respected program of compliance is a necessity. 

Furthermore, organisations must be willing to 

consult with compliance experts, both internally and 

externally, to propagate the right mentality among 

staff. This is often achieved in a top-down format, 

with organisation’s management and boards setting 

an example to the rest of the firm. Companies should 

adopt a thoughtful and considered risk-based analysis 

of their organisation and its various components, 

adopting suitable controls and procedures to manage 

the relevant risks associated with those departments. 

If companies are to avoid future enforcement 

actions they must also take a proactive approach to 

compliance issues. Closing the stable door once the 

horse has bolted may ultimately result in firms facing 

further litigation or enforcement action down the line. 
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LIT IGATION & ALTERNATIVE DISPUTE RESOLUTION

US SUPREME COURT TO DECIDE 
WHETHER INVESTORS MUST TAKE 
INDIVIDUAL ACTIONS TO PRESERVE 
SECURITIES ACT CLAIMS
Nicole Lavallee and Jay Eng

For 40 years, individual and institutional investors could 

rely on the efforts of capable class action plaintiffs and 

their counsel to protect their US federal rights and 

remedies against corporate wrongdoing. However, 

in July 2013, the Second US Circuit Court of Appeals 

threw a wrench into this longstanding jurisprudence 

when it held in Police and Fire Ret. Sys. of City of Detroit 

v. IndyMac MBS, Inc. (IndyMac) (721 F.3d 95 (2d Cir. 

2013)) that one of the limitations periods for individual 

claims of shareholders was not suspended during the 

pendency of class action proceedings. 

As a result, investor claims for violations of the 

Securities Act of 1933 may be barred by the three-year 

limitations period in the Second Circuit unless such 

investor takes affirmative individual steps, such as filing 

a motion to intervene in the pending class action or 

filing an individual complaint to preserve its rights 

before the three-year period expires.

The Second Circuit’s decision created a direct conflict 

with the Tenth Circuit Court of Appeals’ decision in 

Joseph v. Wiles (Joseph) (223 F.3d 1155 (10th Cir. 2000)). 

The ensuing conflict and confusion among the lower 

federal courts resulting from the Second Circuit’s 

IndyMac opinion has led the Supreme Court to grant 

certiorari and consider arguments in this matter. The 

Supreme Court is set to decide IndyMac during its 2014 

October Term.

American Pipe tolling

In 1974, the Supreme Court held that the 

commencement of a class action suspends the 

applicable statute of limitations for all members of the 

class who would have been parties had the suit been 

permitted to continue as a class action. 

The case that gave rise to the ruling, American Pipe & 

Construction Co. v. Utah (American Pipe) (414 US 538 

(1974)), was an antitrust class action brought against 

FIRST PUBLISHED IN JULY 2014 



www.financierworldwide.com |  305www.financierworldwide.com |  305

LIT IGATION & ALTERNATIVE DISPUTE RESOLUTIONCO M P E N D I U M  2015

sellers of steel and concrete pipe. After the trial court 

denied class certification, previously prospective 

class members moved to intervene in the case to 

preserve their individual claims. The trial court denied 

the motions to intervene, finding that the statute of 

limitations had expired during the pendency of the 

class action and that the claims were forever barred.

The Supreme Court found this outcome to be unfair 

and inconsistent with the class action mechanism, 

which was intended to “avoid, rather than encourage, 

unnecessary filing of repetitious papers and motions”. 

Thus, the Court held that the rule most consistent 

with federal class action procedure must be that 

the commencement of a class action suspends the 

applicable statute of limitations as to all asserted 

members of the class who would have been parties 

had the suit been permitted to continue as a class 

action. The ruling became known as ‘American Pipe 

tolling’.

Since American Pipe, some courts have drawn a 

distinction between two forms of limitation periods, 

labelling them statutes of limitations and statutes 

of repose. According to this premise, a statute of 

limitations limits the time during which a claim can 

arise and usually runs from the act of a defendant, 

while a statute of repose extinguishes a claim after 

a certain time period by cutting off the right to sue, 

even if the claim may not have yet accrued. A statute 

of limitations can be tolled for equitable reasons 

-- for example, where the plaintiff is prevented from 

discovering the wrong or timely filing suit due to the 

acts of the defendant. A statute of repose, meanwhile, 

has been referred to as a substantive right to be free 

from liability after a period of time.

After American Pipe, many courts were faced with 

the issue as to whether the three-year period for 

bringing claims under the Securities Act of 1933 (which 

some courts have labelled a statute of repose) was 

suspended upon the filing of a class action complaint. 

In considering this issue, the vast majority of federal 

district courts held that American Pipe applied to this 

three-year limitation.

In 2000, the Tenth Circuit, in Joseph, weighed in on this 

issue. The court reasoned that because the filing of a 

class action complaint effectively asserts such claims 

on behalf of all members of the putative class, all 

claims are deemed to have been asserted within the 

three-year time period. 

IndyMac changes the landscape

In 2009, a class action was filed on behalf of investors 

who sustained losses from investments in numerous 

mortgage pass-through certificates offered by IndyMac 

MBS, Inc. The defendants moved to dismiss a number 

of the claims, arguing that the lead plaintiffs lacked 

standing as to securities offerings that they had not 

purchased. The trial court granted defendants’ motion 

on the issue of standing. 

A number of public pension funds moved to intervene 

in the matter to assert claims on behalf of those who 

had purchased in offerings in which lead plaintiffs 

had not purchased certificates. The trial court denied 

the motions to intervene, holding that because it had 

been over three years since many of the offerings had 
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been issued, the three-year limitation period precluded 

such claims. The trial court further found that American 

Pipe did not apply to the Securities Act’s three-year 

limitations period.

In July 2013, on appeal, the Second Circuit affirmed the 

trial court’s holding -- directly in conflict with the Tenth 

Circuit’s decision in Joseph. The IndyMac decision has 

created uncertainty and disarray, dramatically changing 

the landscape for securities class actions.

The severe impact of IndyMac on investors

Rule 23 of the Federal Rules of Civil Procedure provides 

that, should a class be certified, notice must be 

provided to class members of their right to request 

exclusion from (i.e., to opt out of ) the class action. 

The purpose of this rule is two-fold. One, it preserves 

the due process rights of absent class members who 

may decide that they do not want to participate in 

the class action and would prefer to pursue remedies 

individually. Two, it allows absent class members to rely 

on lead plaintiff to preserve their rights until the court 

decides whether to certify the class. Should the court, 

for example, find the lead plaintiff to be an inadequate 

class representative, the absent class members’ claims 

would still be timely. The Second Circuit’s decision in 

IndyMac, however, effectively eviscerates this opt-out 

mechanism and ability to rely on class representatives.

In an amicus brief filed with the Supreme Court, 

academic scholars analysed securities class actions 

filed during 2002-2009. The analysis revealed that the 

Securities Act’s three-year limitations period would 

have expired prior to a court order regarding class 

certification in 83 percent of the cases, and any absent 

class members could not have exercised their due 

process right to opt out and pursue an individual 

action in such cases.

Given IndyMac’s draconian bar on investors seeking 

to recover their losses from securities law violations, 

public pension funds have noted that they may be 

forced to file hundreds of protective individual actions 

or motions to intervene during the pendency of class 

actions to ensure that their beneficiaries are protected 

should the three-year limitations period expire during 

the pendency of the class action. Such filings would 

undoubtedly further strain limited judicial resources 

and result in the type of repetitious filings that the 

Supreme Court sought to avoid in American Pipe.

In addition to depriving absent class members of their 

due process rights, the IndyMac ruling has a direct and 

adverse impact on institutional investors who must 

now closely monitor Section 13’s three-year limitations 

period in all pending litigation where they are absent 

class members. 

Indeed, one of the world’s largest public pension funds, 

the California Public Employees’ Retirement System, 

noted that the Second Circuit’s decision in IndyMac 

would “force public pension funds to incur significantly 

higher costs of monitoring class actions” and that their 

participants and beneficiaries would suffer if the funds 

were prevented from recovering losses from securities 

law violations. 

Finally, a group of law professors has noted that the 

IndyMac decision incentivises defendants to engage 

in delay tactics in litigation to prolong pre-trial and 
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class certification proceedings as long as possible to 

extinguish remaining live claims against them.

Conclusion

The Supreme Court’s decision in IndyMac will have a 

significant impact on what will be required of investors 

to ensure that their rights and remedies are protected 

under federal securities laws.    

Nicole Lavallee is a partner and Jay Eng is of counsel at 

Berman DeValerio.
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ROUNDTABLE: 
RESOLVING PATENT DISPUTES
Kimberly J. Schenk, Michael J. Sacksteder, Georgia Chiu, Paul D. Collier, Richard Vary, 
Jürgen Dressel, Gary E. Hood and Jim Badke

FW: To what extent are you seeing an increase in 

patent disputes in today’s business world? What 

are some of the common sources of these conflicts?

Schenk: The number of patent infringement cases 

filed in the US has grown at double-digit growth rates 

in recent years. One key driver of this trend is the 

increasing awareness of the value of patents in our 

so-called ‘innovation economy’. Now more than ever, 

patent owners recognise the value of their technology 

and seek opportunities to monetise that technology 

in a variety of ways. Oftentimes this process results 

in a dispute between parties about the validity and 

infringement of one party’s – or both parties’ – patents. 

Patent monetisation entities and non-practicing 

entities have also contributed to the recent growth in 

patent litigation. These companies are often formed 

to extract value from patents through licensing 

or litigation. There has been debate as to whether 

these entities play a valuable role in a market-driven 

economy or represent an inefficient use of resources.

Sacksteder: The vast majority of patent disputes 

in the United States fall into either of two primary 

categories: disputes between competitors in a market, 

and disputes to monetise a patent portfolio. Most, 

but not all, of latter disputes are initiated by so-called 

non-practicing entities (NPEs), sometimes called 

patent ‘trolls’. Although suits among competitors have 

remained steady, and most of the highest profile cases 

fall into that category, we have seen the sharpest 

upswing in NPE suits. The motivations for such disputes 

are simple – the profit motive, as an entity dedicated to 

wringing money out of its patents executes its business 

model. Competitor suits, by contrast, are motivated by 

more complex and dynamic factors in the market. For 

example, a well-established company may employ its 

patents in an attempt to throw a roadblock in the way 

of a newer, but threatening, rival. 
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Chiu: We have witnessed an overall increasing trend 

in patent disputes in China for the past five years. 

According to the Intellectual Property Protection 

by Chinese Courts, published by the PRC Supreme 

People’s Court (SPC), newly accepted civil patent 

disputes increased by an average of 19 percent from 

2009 to 2013. The increase in the number of patent 

disputes partly results from the Chinese government’s 

policy of strengthening judicial protection of 

intellectual property. We have also seen cases where 

Chinese companies obtain ‘low quality patents’ – taking 

advantage of China’s patent system where utility model 

patents do not undergo substantive examination – and 

file malicious actions. However, we have seen fewer 

cases commenced by non-practicing entities, or so-

called ‘patent trolls’, in China.

Collier: Statistically, there has been a steady increase 

in the number of patent cases filed in United States 

courts over the past few years. Over the last two years, 

filings of patent cases in  

federal courts have risen over 10 percent, with over 

6400 suits filed during that period. The increase in the 

number of patent cases being filed has largely been 

driven by suits initiated by NPEs, those entities that 

do not commercially practice the inventions of their 

patents. In 2013, NPEs filed 67 percent of all new patent 

infringement cases, compared to less than 30 percent 

in 2009. This increase may be attributable to recent 

patent law changes that make it more challenging for 

multiple defendants to be joined in one suit. This trend, 

however, would also seem to indicate that other recent 

patent law developments, such as the increased use of 

inter partes reviews (IPRs) to challenge  

patent validity, have not deterred NPEs from asserting 

their patent rights in the courts to date.

Vary: Over the past five years, dispute levels have been 

pretty constant. There is a perception that the peak has 

passed and some commentators have suggested that 

the ‘smartphone wars are over’. Though I don’t believe 

that is so, there are two changes that contribute to that 

perception. The first change is that patentees used to 

bring claims in the US as a matter of course, but the 

US is becoming less popular because, per patent, it 

is an expensive venue and it is also becoming more 

difficult for a patentee to get a meaningful remedy 

there. So patentees are choosing other venues, but 

those generally don’t get reported as extensively as 

US actions. The second change is that it is difficult 

to enforce a Standards Essential patent unless the 

patentee has first offered arbitration. Willing licensees 

will accept that arbitration, and the whole dispute 

is then resolved entirely in private. So to the casual 

observer it might look like the numbers are dropping. 

In truth there are just as many disputes being resolved 

in parallel today, but with less fanfare and at lower cost, 

often without recourse to the courts.

Dressel: In the pharmaceutical arena, patent litigation 

has dramatically increased in recent years, especially 

between originators and generics, and likely will 

continue to do so over the coming years. The main 

reasons are: many blockbuster drugs lost patent 

exclusivity, thereby attracting more attention by 

generics; generics are no longer only challenging 

the low-hanging fruit of blockbuster drugs, but now 

almost any drug; the number of generics has increased 
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as non-US and non-EU companies enter the market 

which in the past only supplied active ingredients 

and finished drug product; and, last but not least, the 

consolidation of generics has led to more sophisticated 

and litigation-savvy global generic players. Additionally, 

pharmaceutical patent disputes are increasing in 

traditionally less active countries like India, Russia, 

South Korea and China, and in the future likely in Japan. 

Hood: I don’t believe that there has been an increase 

in the number of patent disputes in today’s business 

world. That is not to say that businesses are not finding 

themselves embroiled in patent disputes more often. 

While total case filings may have increased, I believe 

that this is largely due to recent legislative changes 

pursuant to the America Invents Act (AIA), which 

required separate filings for separate defendants in 

most instances. This has shown itself, for instance, 

in NPE or ‘troll’ litigation. The actual volume of even 

this kind of patent litigation, however, has begun to 

decrease, as the perceived ‘low hanging fruit’ has been 

picked. Certain business sectors have seen substantial 

patent litigation, such as for pharmaceuticals and 

cellular telephones, although for pharmaceuticals this 

is due to the legislative and regulatory framework that 

drives these disputes to litigation. Otherwise, patent 

disputes often result now from failed attempted 

collaborations.

Badke: Patent disputes continue to increase in 

technology driven businesses given the increasingly 

competitive market conditions. As a result, there 

has been a substantial increase in the new post-

grant proceedings in the US Patent Office. The AIA 

has provided businesses with an alternative avenue 

to resolve certain patent issues at lower cost, with 

faster results than taking a case through trial. There 

also seems to be no abatement in suits brought by 

non-practicing entities, especially against technology 

companies. However, we are seeing less of an increase 

in dispute activity in the life sciences area, and in 

particular, in post-grant Patent Office proceedings.

FW: What key trends have you seen in patent 

dispute resolution over the past 12-18 months? 

Can you comment on any legal or regulatory 

developments affecting this issue?

Sacksteder: One of the most important trends in the 

US has been the rise of the defence of challenging 

the patent-eligibility of an asserted patent, often in 

the fields of software or business methods. The United 

States Supreme Court has broadened the practical 

application of this defence tremendously over the past 

few years, most recently with the Alice v. CLS Bank 

decision this summer. Under the Court’s decisions, 

patent claims covering a generic computerised 

implementation of an abstract idea face grave danger 

of being found invalid, sometimes very early in a 

lawsuit. We have several motions to dismiss on these 

grounds in pending cases and expect to employ this 

defence in other cases in the future.

Dressel: Key trends include the increasing involvement 

of antitrust authorities in patent litigation as well 

as litigation settlements between originators and 

generics. This started in the US and has now spread to 

the EU and countries like Turkey and South Korea. As a 

consequence it is becoming more and more difficult 
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to terminate patent litigation by settlement, and more 

patent litigations will continue up to a final decision.

Hood: The AIA ushered in a new era of patent dispute 

resolution, and we have seen increasing use of such 

resolution procedures as IPR and covered business 

method (CBM) proceedings. Decisions, both from the 

Patent Trial and Appeal Board (PTAB) and federal district 

courts, have begun to issue and inform businesses and 

their attorneys about how these procedures might best 

be utilised. There is, however, remaining uncertainty 

given conflict as between the administrative resolution 

procedures before the PTAB and legal resolution 

procedures in federal district courts. A trend that we’ve 

seen emerge, however, is the concurrent use of such 

administrative proceedings along with more traditional 

district court and ITC litigation to address and resolve 

patent disputes.

Vary: We have seen rather simplistic commentary 

about trolls or non-practicing entities. I don’t believe 

the nature of the patent holder is relevant – what is 

an issue is the business model of funding speculative 

litigation; in that sense it is no different to mass tort 

cases. This tarnishes patents in the eyes of the public: 

instead of being seen as a well-deserved reward for 

inventors, patents become seen as a tool of extortion 

by the undeserving. I believe that in large part this 

is the fault of the patent profession. The system we 

have created is so slow, complex and expensive that 

enforcement is only available to those with financial 

backing. Small wonder that innovators sell their 

patents: they don’t want or can’t afford to use the 

system we have created. And small wonder that the 

buyers of patents are those with deep pockets, and the 

will to employ strong tactics to enforce them.

Collier: One of the most notable developments in US 

patent dispute resolution over the last 18 months has 

been the increased use of the IPR procedure, a new 

trial proceeding before the United States Patent and 

Trademark Office (USPTO) to assess the patentability 

of claims of an issued patent. Since its inception in 

September 2012, this procedure has become a tool 

that many defendants have implemented against 

patents that they are accused of infringing. This 

procedure has not only often resulted in a stay of 

any pending litigation, but has also resulted in a high 

percentage of patents being invalidated. The number 

of IPRs being filed is increasing rapidly, with over 150 

filed in June 2014 alone, in comparison to less than 20 

that were filed in September 2012.

Chiu: One of the key trends is that the Chinese courts 

are willing to take a more active role in deciding 

patent infringement disputes and granting interim 

orders, such as preliminary injunctions or evidence 

preservation orders, to assist rights owners in collecting 

evidence that is otherwise inaccessible. As the new 

Civil Procedure Law, effective from 1 January 2013, 

expressly provides for the granting of these interim 

orders, courts have been more willing to grant them in 

patent and general IP disputes.

Schenk: In the past couple of years, there has been 

more focus on damages analysis in the early stages 

of a case. The high cost of patent litigation has been 

an issue for years, but until recently the solutions 

employed to minimise this cost tended to involve 
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shifting the economic analyses – and thus, the costs 

associated with expert discovery – later in the case, 

rather than earlier. Now many judges recognise that 

this actually leads to uncertainty about the value of 

the case and makes it difficult for the parties to achieve 

resolution without protracted litigation. Both courts 

and the litigants themselves have started to utilise 

tools such as early case assessment and court-ordered 

mediations to shift the damages analysis earlier in the 

case. In many cases this has led to more efficient use of 

corporate and judicial resources. 

FW: What has been the impact of the America 

Invents Act (AIA) on patent litigation? How does 

the AIA impact patent challengers? And what 

practical benefits has inter partes review (IPR) 

brought to patent disputes?

Hood: The AIA created new avenues by which patents 

can be invalidated, and in much shorter time periods. 

Whereas former administrative procedures, such as 

re-examination, would often drag on for years, new 

procedures such as IPR seem to be complying with 

the mandated 12-18 month resolution window. From 

a practical standpoint, this means a patent challenger 

could potentially resolve a patent dispute in half the 
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time as before. Additionally, if a parallel federal district 

court proceeding is stayed pending the IPR, the patent 

challenger can obtain significant cost savings given the 

more limited scope of the IPR proceeding.

Badke: The AIA has definitely resulted in an increase 

in dispute activity, especially in the technology areas. 

Common sense would suggest that an increase in 

AIA activity has resulted in some decrease in patent 

litigation that otherwise would have been commenced 

in the absence of post-grant options. Because it is a 

relatively low cost option compared to trial, IPR, for 

example, is particularly useful in heading off potential 

patent disputes that companies may see coming, 

before products are fully developed or launched. By 

being able to ‘clear the field’ of invalid patents, IPR thus 

provides companies more certainty as to the freedom 

to market a product without an undue risk of a large 

damage claim or an injunction. IPR benefits challengers 

by providing a faster proceeding than in the District 

Court, and involves less risk to the challenger because 

it focuses on invalidity only. Another benefit of IPR is 

that a District Court action may be stayed pending an 

IPR proceeding, thereby promoting judicial economy. 

If the patent survives IPR, the parties may elect to enter 

a licensing arrangement and avoid additional litigation 

altogether.

Schenk: The AIA introduced a series of new 

procedures for reviewing previously granted patents, 

including IPR, post grant review, and CBM review. These 

procedures allow questions of patent validity to be 

decided outside of the litigation context, giving would-

be defendants access to a less expensive avenue to 

challenge a patent’s validity than through litigation. 

These procedures can also benefit the holder of a 

patent that is found to be valid by strengthening its 

patent rights, as a third party initiating a review may be 

prevented from separately challenging the patent on 

any ground that was raised or reasonably could have 

been raised in the proceedings.

Collier: A significant impact that the AIA has had on US 

patent litigation is the ability for defendants to institute 

an IPR with the USPTO. The IPR allows a petitioner to 

challenge a patent under §102 – lack of novelty – or 

§103 – obviousness – based on any prior patents or 

printed publications. This mechanism offers several 

attractive elements for a patent challenger: it adopts a 

broader claim construction standard than used in the 

district court; a presumption of patent validity does 

not apply and only a preponderance of the evidence is 

needed to invalidate a claim; the decision makers will 

generally have better technical expertise; and it is often 

faster and lower cost than litigation in federal courts. 

One disadvantage, however, is that if an IPR is instituted 

and a final written decision is issued, the challenger 

will be precluded, or ‘estopped’, from later raising any 

invalidity ground that it reasonably could have raised, 

or did raise, during the IPR.

Dressel: IPR is being increasingly used as an additional 

and cheaper – although not really cheap – method of 

clearing the way and removing patents blocking the 

freedom-to-operate early, however not so much, yet, 

for pharmaceutical patents. For the impact of AIA on 

patent litigation it might be too early to tell.

Sacksteder: IPRs and CBMs are significant new tools in 
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the defensive patent litigator’s tool kit. Conversely, they 

represent new and dangerous obstacles for a party 

asserting patents. They provide the ability to challenge 

questionable patents in a more streamlined process 

than district court litigation, with a more favourable 

burden of proof for the party challenging validity, often 

providing the opportunity for the court litigation to 

be stayed while the IPR or CBM goes forward. We use 

these proceedings frequently on the defensive side 

and consider them for most defensive patent disputes 

we handle. That being said, these proceedings are not 

always a ‘silver bullet’ for the defendant in a patent 

dispute. Although the percentage of IPR and CBM 

reviews being instituted was initially quite high, that 

percentage appears to have fallen significantly since 

early 2014.

FW: What role is Section 337 of the USITC playing 

in patent disputes? What advice can you offer to 

parties engaged in Section 337 patent disputes?

Collier: While Section 337 investigations still play a 

notable role in patent disputes, they have generally 

decreased in popularity since peaking in 2011. 

That year, 69 ITC investigations were instituted, but 

decreased to 40 in 2012 and to 42 in 2013. So far, 23 

investigations have been instituted in 2014. While 

there is speculation as to why patentees are no longer 

availing themselves of the ITC today at the same rate, 

one notable development is that the White House, for 

the first time since 1987, vetoed an ITC exclusion order 

on products found to infringe a standard-essential 

patent in August 2013. Based on the precedent 

that the veto arguably set for issuing a Section 337 

exclusion order, especially where it involves standard-

essential patents, the veto may further decrease the 

popularity of ITC proceedings.

Vary: The ITC is important as it offers what other courts 

do not: a decision in a reasonable timescale. The life 

of a typical mobile phone is a year or so, during which 

time they are superseded by new models. The ITC is 

one of very few tribunals which may reach a decision 

before the products it relates to are off the market. But 

this comes at a cost, excessively burdensome discovery 

and the very long delay between giving its judgment 

and that judgment being enforceable – following the 

Commission review and the presidential veto period.

Hood: Section 337 disputes continue to play the 

same role in patent disputes that they have for years. 

This type of proceeding provides a tool for potentially 

excluding infringing imports. Although monetary 

damages are not available, an exclusion order which is 

available in this type of proceeding can be extremely 

valuable to a business. These proceedings are highly 

accelerated as well, as compared to federal district 

court proceedings, generally resolving within 12-18 

months. They can prove expensive, however, so a 

business engaged in such proceedings should be 

prepared from the outset to be fully engaged in fast 

paced proceedings and for significant expense. The 

business should be sure to choose legal counsel who is 

experienced with such proceedings, as there is no time 

to learn as one goes in this type of process.

Sacksteder: In our experience, patentees typically 

employ Section 337 to obtain injunctive relief – which 

is an exclusion order – more quickly than could 
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be obtained in district court, or in instances where 

an injunction might be difficult to obtain in court. 

Respondents should carefully select and focus on 

their best arguments. This will substantially decrease 

costs and allow the ALJ and Commission to focus 

on arguments that have the greatest likelihood of 

success. Conversely, a shotgun approach can bury the 

key issues and limit the amount of time the ALJ has 

to analyse those issues. Complainants engaged in 337 

disputes should take care to exhaustively prepare all 

aspects of their case before filing, particularly issues 

such as domestic industry where the information 

typically is entirely within the complainant’s control.

Schenk: Under Section 337, the ITC may issue an 

exclusion order barring the products at issue from 

entry into the United States, as well as a cease and 

desist order directing the violating parties to cease 

certain actions. Oftentimes, patent holders will employ 

a dual-track strategy, filing infringement actions in 

both the ITC and Federal Court. The goal is to obtain 

an exclusion order from the ITC barring any future 

infringement, along with damages from Federal Court 

to compensate for infringement that has already taken 

place. Patent holders who are developing a strategy 

for enforcing their patent rights should be aware of the 

potential benefits of filing an action in the ITC, either in 

lieu of or in conjunction with a corresponding case in 

Federal Court.

Badke: Section 337 provides another way in which 

companies, in particular technology companies, can 

quickly resolve patent disputes, given the accelerated 

nature of the proceeding as compared to US District 

Courts. Because the ITC is very patent and technology 

savvy, litigators should be very well prepared on the 

law and technology, and should not hesitate to rely on 

infringement positions or patent defences that may 

otherwise be deemed too technical for a US District 

Court case, especially when a jury would otherwise 

decide the factual issues.

FW: From your point of view, what have been some 

of the notable developments in Europe’s response 

to protecting patents in recent years?

Dressel: The European Patent Office (EPO) has started 

initiatives like ‘raising the bar’ for inventive step which 

hopefully will increase the presumption of validity 

of patents in courts and thus provide more business 

certainty for all stakeholders. The EPO also plays an 

important role in international harmonisation of 

patentability criteria – for example, in the Trilateral 

Cooperation with the Japanese Patent Office and 

the US-Patent and Trademark Office. Somewhat 

“I certainly would not advise proactive strategies such as 

pre-emptive opposition or revocation proceedings: all you do 

is streamline your opponent’s portfolio and strengthen their 

patents for them before they deploy them against you.” 
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surprisingly, legislation and implementation of the 

Unitary Patent (UP) and the Unified Patent Court (UPC) 

has picked up speed and likely will become effective 

in 2016. This will hopefully make patenting and patent 

litigation significantly cheaper and further harmonise 

jurisprudence across Europe, thus contributing to the 

generation of a true European market. Success will 

heavily depend on the quality of the judges and courts 

and thus the predictability of litigation outcomes.

Schenk: One key development has been the creation 

of the UPC, which was developed in parallel with the 

EU’s new UP system. The Court is expected to begin 

hearing cases in late 2015 or in 2016. There is some 

interesting debate about the impact the Court will 

have on patent litigation in Europe. Some say it will 

reduce the costs of litigating and decrease uncertainty 

by providing a single venue with authority across 

Europe. Others believe it will increase opportunities 

for forum shopping and that patent holders will be 

unwilling to take the risk of an adverse ruling on 

infringement or invalidity, which would be binding 

throughout the EU. 

Badke: The UPC will provide a more cost effective 

forum to enforce patents and decide validity across 

the European Union. It will soon be possible to obtain 

a single court decision effective across Europe, and 

because there will be separate courts each dedicated 

to different technologies, greater consistency in 

decision making and better results should follow.

Vary: The two most notable changes are the 

resurgence of the UK and Dusseldorf. For a time the UK 

gained a reputation as the graveyard of patents. That 

has, thankfully, changed. Patentees are now successful 

in enforcing their patents. The UK’s great weakness, 

however, is capacity. For some curious reason there 

is a limit on the number of high court judges, so that 

we have only two specialist patent judges at any one 

time. This means that it can take 18 months or more to 

reach trial, which is just too slow. Dusseldorf has long 

been the flagship of the German patent courts, but for 

many years was much slower to trial than Mannheim, 

which consequently became the venue of choice. But 

now, with a third chamber open, Dusseldorf is cutting 

through its backlog and offering serious competition 

to Mannheim. 

Sacksteder: As US lawyers who are called upon to 

assist our clients in planning international patent 

enforcement strategies, we have been tracking with 

close interest the availability of injunctions in large 

markets in Europe. Our ability to seek injunctive relief 

in the US is now limited to matters in the International 

Trade Commission and to district court actions where 

we can show unique harm if the injunction does not 

issue. We have seen the UK and Germany take different 

approaches to the issuance of injunctions. We have 

also watched with interest the treatment of injunctive 

relief on standards essential patents, where we have 

seen one approach in Germany and are awaiting with 

interest further developments elsewhere.

FW: How important is it for companies to develop 

a strategy for resolving patent disputes through 

quick and decisive action? Are companies paying 

enough attention to this issue, in your opinion?

Vary: Patent litigation in most countries is slow, and it 
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is not just possible but often preferable as an infringer 

to adopt a wholly defensive, wholly reactionary 

position. Many infringers in our industry have done 

just that for considerable periods without risk. They 

know that most of the time the patentee loses. Even if 

the patentee wins, injunctions are unlikely. And paying 

damages on one or two patents is cheaper than taking 

a licence to hundreds. I certainly would not advise 

proactive strategies such as pre-emptive opposition or 

revocation proceedings: all you do is streamline your 

opponent’s portfolio and strengthen their patents for 

them before they deploy them against you. 

Hood: Quick and decisive action is critical to 

successfully and efficiently resolving a patent dispute. 

Delay and indecision can undermine or in some 

instances entirely preclude available strategies and 

mechanisms for resolving patent disputes. Some 

companies are paying sufficient attention to this issue, 

particularly those in industries where patents are 

prevalent or their business model necessarily takes into 

account patent protection. Other companies, however, 

such as those with less experience in a particular 

industry, often overlook the significant potential for 

disruption to business that can come from patent 

issues.

Chiu: Enforcing patents in China involves many 

of the same issues which need to be considered 

when enforcing patents in other countries. However, 

because of the size of China, with its many different 

provincial and municipal courts and distinct procedural 

rules dealing with patent matters, companies 

might overlook unique or practical issues for patent 

disputes in China. For example, you need to know 

your counterpart very well and avoid the possibility 

of local protectionism, if necessary lodging the 

case somewhere other than the place where your 

counterparty is domiciled. A company may also 

commence a lawsuit in the name of one of its local 

affiliates, to allow actions to be taken more swiftly, 

without the need to go through the process of 

legalisation and notarisation of formality documents, 

such as power of attorney. Companies should clearly 

identify their goals before commencing the action 

and allocate legal budgets efficiently. In most cases, 

stopping the infringing activities will be the prime 

focus, so it may not be advisable for a rights owner to 

expend a great deal of resources and effort to pursue 

damages claims.

Collier: Given that every patent dispute is unique, 

companies must understand what tools are available to 

them for effective resolution and to have the flexibility 

to implement different strategies to address the 

unique circumstances that a patent dispute presents. 

While developing a strategy early in the dispute is 

important, it is equally important to revisit that strategy 

as circumstances change. Companies today are 

more sophisticated in understanding patent dispute 

strategies, but may neglect the business impact of 

implementing those varying strategies. Accordingly, 

when developing a patent dispute strategy, it is 

important to involve the right balance of legal and 

business personnel to ensure the most effective 

strategy is developed and implemented.

Sacksteder: An aggressive early approach is 
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almost always the best way to handle defending 

against a patent dispute. In light of the number and 

effectiveness of defences currently available, a party 

asserting a patent has numerous obstacles to clear 

before reaching any kind of favourable resolution. It 

is essential to raise all justified obstacles as early as 

practicable, not only for substantive reasons, but also 

to signal to the other side that you are not afraid to 

put up a fight. Even if the ultimate goal is to settle 

the dispute for a reasonable amount, responding 

aggressively at the outset is likely to contribute to that 

objective. For example, we have seen NPE settlement 

demands decrease tenfold once it becomes clear that 

the NPE’s target is not an easy mark.

Dressel: Due to strong incentives by national 

healthcare systems especially in the big markets to 

substitute expensive originator drugs for cheaper 

generic drugs, the rate of generic erosion of the 

pharmaceutical markets has dramatically increased. 

Especially in countries without patent linkage – where 

a generic does not have to clear the way and no period 

for resolving a patent disputes without a change in 

the status quo is provided – the fast grant of ex parte 

preliminary injunctions is crucial for preserving the 

status quo and preventing irreparable harm. Both 

originators and generics need to know the strategic 

value of a patent portfolio covering a drug very early 

and need to prepare for aligned patent litigation in 

many countries. Most pharmaceutical companies will 

be aware of these issues.

Badke: It is often very difficult for a company to quickly 

and decisively resolve a patent dispute given the 

length of time it typically takes to resolve a patent case 

and the competing competitive and financial interests 

of the parties to a dispute. Companies regularly 

involved in patent disputes, in my experience, give a 

lot of thought to strategies which minimise the length 

and cost of disputes such as licences, early settlement, 

avoiding costly future litigation by employing post 

grant proceedings when feasible, and accelerating 

litigation by bringing cases in the ITC or US District 

Courts that are experienced in handling patent cases in 

an expedited manner.

Schenk: Patent litigation is expensive, and companies 

are well advised to develop a strategy for resolving 

patent disputes as efficiently as possible. That being 

said, sometimes ‘quick and decisive’ action is not the 

best action. We see this in damages discovery, where 

companies often try to minimise the disruption to 

their businesses by producing only the bare minimum 

in terms of financial information. This ‘quick and 

decisive action’ can reduce legal fees and preserve 

resources in the short-run, but can also be short-

sighted if it limits the information that is available to 

the company’s damages expert. With limited financial 

discovery, experts are often unable to perform the 

kind of detailed analysis that is required to meet the 

increasingly rigorous standards for admission of expert 

witness testimony.

FW: What trends are you seeing with regard 

to resolution mechanisms? To what extent are 

alternative dispute resolution methods being 

considered as an alternative to litigation?

Chiu: The Chinese courts have largely followed the 
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SPC’s judicial opinion on prioritising the dispute 

resolution mechanism of mediation. According 

to the SPC, an average of around 68 percent first 

instance intellectual property cases between 2009 

and 2013 were withdrawn or settled before judgment. 

Meanwhile, we have also seen an increasing number of 

licensing and IP transactional agreements, where the 

parties choose to arbitrate rather than go to court. 

Schenk: Court-ordered mediation is being used 

more and more to encourage parties to resolve their 

disputes with the assistance of experienced and skilled 

mediators. Facilitating settlement through mediation 

helps courts manage dockets with thousands of 

pending patent cases, such as those in the Eastern 

District of Texas and the District of Delaware, while 

introducing otherwise-unwilling parties to the benefits 

of alternative dispute resolution. Companies that can 

resolve patent disputes outside of litigation typically 

see reduced legal fees, less disruption to their business 

and less disclosure of sensitive information. 

Dressel: At least for patent litigations between 

pharmaceutical originators and generics, where 

maintaining market exclusivity or being the first to 

market, respectively, are crucial for commercial success, 

relatively slow alternative dispute resolution methods 

– compared to preliminary injunctions – like mediation 

or arbitration, probably will not play a big role. This 

might become different for patent disputes – for 

example, between originators for resolving freedom-

to-operate issues – because of the increasing potential 

to select very patent litigation-experienced mediators 

and arbitrators, the resolution across many jurisdictions 

and the possibility to agree on one or a few laws.

Badke: Many companies today are including 

arbitration provisions in patent licences to reduce the 

cost of litigation. However, I am not seeing a significant 

use of arbitration outside the context of such 

agreements. The reason for this may be a perception 

that arbitrators may ‘split the baby’, and make awards 

that often are less than or more than a party deserves. 

The inability to appeal many arbitration awards also 

is often viewed as a negative feature of arbitrations. 

Mediation is often ineffective in the early stages of a 

dispute. Parties to a dispute often need to undergo 

discovery and at least obtain a Markman claim 

construction ruling before mediation has a chance 

to be successful in resolving disputes. This added 

information better enables parties to handicap the risk 

of going to trial.

Collier: Recently, proceedings before the patent office, 

such as post-grant review and IPRs, have emerged as 

meaningful alternatives to litigation in federal court. 

Likewise, alternative dispute resolution in its various 

forms – such as mediation, early neutral evaluation 

and arbitration – are increasing in popularity for patent 

dispute resolution, and will generally be faster and less 

expensive than traditional litigation. Often, arbitration 

is called for by a provision in a patent licence, but 

voluntary arbitration by written agreement is also 

provided without such licence provision by 35 U.S.C. § 

294. Companies should be aware of the varying forms 

of patent dispute resolution, and should be equipped 

to evaluate the best option for a given dispute.

Sacksteder: ADR happens most often in the United 
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States in disputes that have already resulted in 

litigation. Courts typically require parties to participate 

in ADR proceedings relatively early in a lawsuit. The 

most common ADR technique is mediation. Binding 

arbitration and early neutral evaluation – a hybrid 

between non-binding arbitration and mediation 

– are less popular. Mediation is only effective in cases 

where both parties are at least somewhat open to 

resolving the dispute, where a monetary settlement 

is a possibility for both parties – such as where the 

patentee is not seriously seeking an injunction – and 

where each party harbours at least some degree of 

insecurity about its litigation position.

Vary: The move to a greater use of arbitration, 

advocated by many standards setting organisations, 

is also proving popular with patentees and licensees 

alike. For example, in November 2013, Nokia and 

Samsung announced the extension of their licence 

for a further five years, with amount of additional 

payments to be settled through binding arbitration.

Hood: I am seeing an increase in the use of the 

procedures that came into effect with enactment of 

the AIA, such as IPR and CBM proceedings. These are 

being instituted often in conjunction with parallel 

federal district court proceedings. As for alternative 

dispute resolution, such as arbitration, mediation and 

settlement conference, these types of procedures are 

often required at some point during a federal district 

court patent litigation case. The assigned judge or 

local rules of a court will mandate that the parties to 

the litigation choose an ADR method, and the parties 

often have say in the timing of the process. Such ADR 

procedures are, however, most often instituted not as 

an alternative to litigation, but rather as a required part 

of a litigation.

FW: Could you outline any recent court cases and 

judgments which will have important implications 

for the treatment of patent disputes going 

forward?

Badke: There have been several recent cases handed 

down by the US Supreme Court in which the ability 

of patent owners to bring infringement cases have 

been curtailed. In Alice Corp v CLS Bank, the Court 

found certain computer implemented methods to 

be patent-ineligible abstract ideas, further narrowing 

the permissible scope of business method patents. In 

Limelight Network v. Akamai, the Court determined 

that direct infringement by an individual or entity is 

a pre-requisite to a finding of induced infringement. 

And in Octane Fitness v. Icon Health Fitness, the Court 

left it to the District Court’s discretion to find a case 

exceptional and award attorneys’ fees, including in 

cases that involve dubious claims of infringement. 

Finally, the Court of Appeals for the Federal Circuit 

in Apotex v. UCB, upheld the District Court’s finding 

of inequitable conduct, again confirming that the 

doctrine of inequitable conduct is not dead following 

Therasense v. Becton Dickinson, contrary to what many 

predicted.

Sacksteder: It has been a good year in the US courts 

for patent defendants. In addition to the Alice v. CLS 

Bank decision, several other recent Supreme Court 

decisions provide potential weapons for defendants 

in patent disputes. The Octane Fitness and Highmark 
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cases should increase opportunities for defendants 

to recover legal fees from NPEs asserting weak patent 

claims in court. The Nautilus v. Biosig case appears to 

have tightened the requirement for definiteness in 

patent claims, making indefiniteness a viable validity 

challenge in more instances than before.

Collier: The Supreme Court recently has shown a 

greater willingness to delve into the patent field, 

issuing several patent law decisions during its last 

term. While the full implication of these decisions is 

yet to be understood, these rulings touch on a variety 

of patent law issues, ranging from invalidity and 

infringement standards to the standard for availability 

of attorney fees. Although not intended to deter patent 

enforcement, some view these rulings as striking a 

blow to those patent owners who may seek to assert 

weak patents.

Schenk: About five years ago, a series of decisions 

came out of the Court of Appeals for the Federal 

Circuit which established more rigorous standards 

for damages experts in determining a reasonable 

royalty. The general theme of these decisions was 

that experts must tie their reasonable royalty analyses 

closely to the facts of a given case. The application 
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of these heightened standards led to an increasing 

number of exclusions of damages expert testimony 

by district court judges. While this resulted in far 

fewer frivolous damages claims being presented to 

juries, it has also led to some exclusions of seemingly 

reasonable analyses. Earlier this year the CAFC signalled 

a reversal of this trend in Apple v. Motorola, when it 

acknowledged that although one approach may better 

account for certain aspects of a royalty estimation, 

this does not necessarily make other approaches 

inadmissible. It remains to be seen whether this 

will have a measurable impact on exclusions under 

Daubert.

Hood: The US Supreme Court’s recent rulings about 

availability of attorneys’ fees may have implications 

going forward with respect to battling patent disputes. 

In Octane Fitness v. Icon Health & Fitness, the Supreme 

Court loosened the standard for a district court to 

award a party in a patent case its attorney’s fees, 

making it easier for a party who wins a patent case to 

recover its fees. Then, in Highmark v. Allcare Health 

Management System, the Supreme Court made it 

more difficult for the Federal Circuit Court of Appeals, 

which hears nearly all patent case appeals, to reverse a 

district court’s decision regarding awarding attorney’s 

fees. Taken together, these cases mean that businesses 

involved in patent disputes must carefully evaluate 

their positions and the strength of their claims and 

defences, as the fees involved in such litigation can be 

significant and the increased potential for liability to 

pay an opponent’s fees may affect the calculus for the 

dispute.

Chiu: Under the Chinese Patent Law, damages for 

patent infringement cases are calculated based on 

lost profits, illegal gain or reasonable royalties. The 

courts are also entitled to award discretionary ‘statutory 

damages’ of up to RMB 1m – around US$164,000 

– depending on the circumstances of the case. One 

of the SPC’s top 10 IP cases of 2013, Zhongshan City 

Longcheng Daily Manufacture Co. v. Hubei Tongba 

Children’s Goods Co., Ltd., however, found that if 

parties have agreed on the amount of damages, 

then the agreement shall prevail over the calculation 

methods provided in the Patent Law. Longcheng 

is the patent owner of a design patent which sued 

Tongba for infringement, but the parties agreed to 

enter into a mediation agreement, stipulating the 

damages for future infringement and the case was 

settled. Subsequently, Longcheng found that Tongba 

resumed the infringing activities and thus filed a patent 

infringement action claiming the agreed damages. 

However, both the first instance court and the appeal 

court awarded statutory damages on the ground that 

the damages should be calculated according to the 

Patent Law. The SPC held that where the parties have 

agreed upon the calculation method or the amount 

of damages, this agreement shall prevail. Rather than 

applying the legal provisions rigidly, it is encouraging 

to see the SPC, which decided the case, following a 

more flexible approach.

Dressel: An interesting case was decided in India in 

July 2014. The Bayer v Natco case confirmed the grant 

of a compulsory licence for Nexavar. In addition to 

already higher patentability standards than elsewhere, 

even a granted patent likely will not provide the market 
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exclusivity necessary for business certainty essential 

for risky and expensive investments in research 

and development. Launches of a drug, because of 

requirements unique to the Indian patent system like 

local manufacturing, the lower price of a drug, or the 

availability of a drug to each and every eligible patient 

as a matter of principle, could make every patent 

vulnerable to compulsory licensing.

FW: What initial steps should a company take upon 

learning that its patents may have been infringed?

Schenk: A company that believes its patents are 

being infringed has a number of options. It could 

send a cease and desist letter to the infringer, attempt 

to negotiate a licence, or bring legal action in one 

or more of the available venues. There are pros and 

cons associated with each of these approaches. Legal 

counsel can help identify the risks of each approach 

and to develop a litigation strategy that makes sense 

given the unique circumstances of the case. Involving 

financial and economic experts who are experienced 

in IP matters can help ensure that the selected strategy 

minimises costs and economic risks while maximising 

the expected outcome of the case. For example, an 

early assessment of the patent holder’s potential 

economic losses, even before a suit is filed, can help 

focus the amount of resources that should be devoted 

to enforcing the patents.

Chiu: First of all, companies should collect as much 

information as possible about the suspected infringers 

and their infringing activities. This information will 

allow the companies to decide whether they have a 

case, and to choose the most appropriate enforcement 

route. Different preparations apply depending on 

the chosen enforcement route. In the case of a rights 

owner that decides to file a civil action, we would 

normally suggest that it: arranges for notarised 

purchases of the infringing samples; considers which 

of its Chinese patents are being infringed; carries out 

an infringement and validity analysis; decides where 

to sue and which entity should bring the lawsuit; 

prepares the formality documents; and considers if it 

is necessary to apply for a preliminary injunction or 

evidence preservation orders. 

Hood: A first step is to objectively evaluate the 

strength of the infringement case, and before bringing 

suit you will need to have conducted a sufficient 

investigation and analysis of the infringement to 

satisfy legal standards. That means obtaining as much 

information as possible about the infringing device, 

system, use, and so on, including about notice of 

the patent and financial impact in order to properly 

evaluate potential monetary damages. You may also 

want to evaluate the infringer’s financial viability, 

including its patent portfolio, to assess not only the 

likelihood of collecting any damages award, but also 

the possibility that the infringer will counter-sue 

for infringement. You will want to exercise care in 

communications you have with the infringer, so as 

to avoid being sued for a declaratory judgment of 

non-infringement or similar claims in an unfriendly or 

inconvenient location.

Dressel: Since the countries where generics might 

launch are quite predictable, securing good litigation 

counsel, and thus avoiding conflict situations, should 
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be done well before any imminent infringement. In 

pharmaceutical patent litigation between originators 

and generics, preventing the generic launch is of 

utmost importance in order to avoid irreparable harm. 

Therefore, in many countries the threat of infringement 

is sufficient for initiating infringement proceedings. 

This can be the grant of a marketing approval for 

the generic drug or subsequent administrative steps 

necessary for launch, like pricing and reimbursement. 

As a consequence, a diligent observation of the market 

is essential. Depending on the jurisdiction, strict 

formal requirements for proving and documenting 

infringement are necessary.

Collier: Every company should consider an action plan 

to identify and address possible patent infringement 

to avoid being caught flat footed. The more refined 

this action plan is, the more efficient and effective 

the response will be. The plan should identify the key 

decision-makers to evaluate the possible infringement 

and the most effective strategy for dealing with it. 

The decision-making team should include individuals 

who can effectively voice and evaluate business and 

legal considerations that the possible infringement 

implicates. Legal strategy should be influenced by 

business objectives and, with those in mind, the 

decision-making team should evaluate the various 

dispute resolution mechanisms that are available, 

such as pursuing a licensing strategy or other business 

resolution, enforcing the patent through litigation 

or ADR, or taking no action at all. The team will want 

to conduct a cost-benefit analysis for each possible 

strategy.

Sacksteder: The first thing a company should do 

seems obvious, but often isn’t done: the company 

should think carefully about what it wants to 

accomplish. Is the primary goal to obtain an 

injunction against a competitor, aimed at hindering 

the competitor’s ability to compete in the market? 

Is it recovery of damages to compensate for past 

infringement? Or is it something else – perhaps 

publicly demonstrating the company’s determination 

to defend its position as an innovator? Many 

possibilities exist, and they mandate different strategic 

and tactical decisions. For example, an attempt 

to obtain an injunction might focus on a single, 

fundamental and battle-tested patent, which may 

provide the best opportunity at attaining injunctive 

relief, while a dispute aimed at monetary recovery 

might cast a wider net, involving more patents that 

would need to be licensed.

Badke: Given the requirements of Federal Circuit case 

“Involving financial and economic experts who are 

experienced in IP matters can help ensure that the selected 

strategy minimises costs and economic risks while 

maximising the expected outcome of the case.” 
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law, companies must perform adequate diligence 

to ensure that any suit is brought in good faith. In 

this regard, prior to bringing suit there should be 

rigorous examination of the infringing product, and 

an opinion of counsel obtained to ensure that there is 

a good faith belief that there is infringement and that 

the claims can withstand a validity challenge. When 

assessing infringement, it is advisable to construe the 

claim terms in a way most likely to be adopted by 

the Court, and thoroughly examine the prosecution 

history for possible disclaimers. When assessing 

validity, reasonable inquiries should be conducted as 

to possible prior public uses and sales, inventorship 

issues and the like, and a reasonable prior art search 

conducted. Only after the patent proves to be 

‘litigation worthy’ in terms of infringement and validity 

should a suit be brought or other strategy employed 

which alerts the potential infringer to the alleged 

infringement or possible litigation.

FW: What final advice can you offer to companies 

on effectively protecting their patents through 

monitoring potential infringements and enforcing 

their rights?

Sacksteder: We are more often than not on the 

defence side of patent disputes – and we never 

represent NPEs – so my advice comes from that 

perspective. Some of the recent changes in the law 

require particular care in deciding what patents to 

assert, as well as how and against whom to assert 

them. Octane Fitness and Highmark created a 

significantly lower bar for patent defendants to recover 

attorney fees in cases of dubious merit, and cases 

such as Alice may push more patents into the ‘dubious’ 

category than before. So a patent owner’s pre-suit 

investigation must be correspondingly stringent, in 

light of a significant potential downside risk that did 

not previously exist.

Vary: Never view litigation as the preferred option. If 

you can, arbitrate portfolios rather than litigate patent 

by patent. It’s much quicker and cheaper for the patent 

owner and lower risk for potential licensee. But always 

be prepared to litigate if other approaches fail. If you 

have to, then pick your venue with care. Look for fast 

and reliable courts, which likely means looking beyond 

the US for better alternatives. You must also choose 

your patents with care. I disagree with the common 

viewpoint that you shouldn’t verify your own claim in 

case you find some prior art that you have to disclose. 

If there is bad prior art to your patent you shouldn’t be 

asserting the patent in the first place. Choose the best 

counsel for the jurisdiction. Don’t just go with the local 

office of your current preferred US firm. Other countries 

are really very different; don’t underestimate that. Don’t 

think that US tactics will win everywhere.

Schenk: It is important for a patent holder to have 

a clear idea of the value of a case before beginning 

to enforce their rights – especially through litigation, 

which can be costly. Oftentimes a patent holder will 

enter litigation with an overly optimistic view of the 

scope of their patents or the amount of potential 

damages, only to find late in the litigation process 

that they have devoted a lot of resources to a case 

that is worth far less than they anticipated. Obtaining 

preliminary opinions from economic and technical 
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experts in the early stages of a dispute – preferably 

prior to filing suit – can help to ensure that a 

company’s enforcement strategy is appropriate given 

the circumstances of the case.

Collier: Companies should know all of the legal 

avenues available to them to reach their business 

goals for asserting their patent rights and stay flexible 

about the best way to achieve them. Monitoring the 

marketplace is important from both a litigation and 

business perspective, and companies should stay 

informed about competing businesses, products and 

technologies. Intellectual property can often be some 

of the company’s most valuable business assets, and 

companies should be cognizant of the effective ways 

to protect and enforce it.

Dressel: In pharmaceutical patent litigation against 

generics, a sufficiently early analysis of the patent 

portfolio and development of a detailed enforcement 

and defence strategy helps avoid last-minute surprises 

and misaligned arguments.

Badke: Companies should monitor the marketplace 

for potential infringement. They can employ post grant 

PTO proceedings, such as reissue or reexamination, to 

improve claim language or coverage to better capture 

infringing activity or improve the odds of winning any 

litigation. Claims in related pending patent applications 

can also be amended to cover infringing products prior 

to a suit being brought or in anticipation of infringers 

designing around issued claims. When it comes time 

to bring a lawsuit, one should consider bringing the 

case in a court that is pro-patent, and which provides 

a quick track to resolution. Cease and desist letters 

prior to filing suit should be avoided if the potential 

defendant can bring a declaratory judgment suit in a 

district that favours it, or is slower to trial. A slower track 

to trial often benefits the alleged infringer.

Chiu: Our final piece of advice is to fight a prepared 

battle by knowing yourself and knowing the battlefield. 

Companies are encouraged to ‘localise’ their patent 

filing strategy, taking into account the special features 

of the Chinese patent regime. For example, companies 

may decide to file utility model patents in addition to 

the invention patents covering the same technology, 

to ensure that they are able to lodge infringement 

action swiftly. This is because a utility model patent 

will be granted in an average of 8 to 12 months 

compared to invention patents, which could take 

around 2-4 years. Besides the differences in the laws 

and procedures governing patent litigation, attention 

should be paid to the distinct commercial and culture 

environment in China. The counterparty’s ideology and 

goals are driven by these factors. Ideally, consulting 

with legal counsel who is familiar with the legal regime 

and also sensitive to the commercial culture will be 

important, if not critical, when drawing up an overall 

patent protection and enforcement plan.

Hood: As with any intellectual property asset, 

companies are wise to treat patents as valuable 

assets worthy of protection. Without this ‘attitude’, 

protection will not be entirely effective. As with other 

valuable assets, a company should regularly monitor 

its patents, including reviewing what competitors 

in the marketplace are doing. The company should 

have in place a system for collecting this competitor 
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information, and assessing it against the company’s 

patent portfolio to identify potential infringements. 

The company should have in place a system by 

which cease and desist letters, or even more 

formal dispute documents such as complaints, can 

be prepared, delivered and resolved. Finally, the 

company should honestly evaluate its options, and 

aggressively pursue available remedies when the 

situation calls for action.

Kimberly J. Schenk is a principal at Charles River 

Associates, Michael J. Sacksteder is a partner at 

Fenwick & West LLP, Georgia Chiu is counsel at Hogan 

Lovells, Paul D. Collier is a partner at Kirkland & Ellis 

LLP, Richard Vary is head of litigation at Nokia, Jürgen 

Dressel is head of global patent litigation strategy at 

Novartis Pharma AG, Gary E. Hood is a shareholder 

at Polsinelli PC, and Jim Badke is a partner at Ropes & 

Gray LLP.
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CONSIDERATIONS FOR USING THE 
NEW STATE STATUTES TO STOP  
ABUSIVE PATENT TROLL ASSERTIONS
R. David Donoghue and Anthony J. Fuga

From President Barack Obama enacting several 

executive orders to Judge Randall Rader, then Chief 

Judge of the United States Court of Appeals for the 

Federal Circuit, penning an op-Ed in the New York Times, 

patent trolls (or non-practicing entities, if you prefer) 

continue to garner ire around the country, and continue 

to be a widespread drain on corporate resources.

Such ire has not only remained at the federal level. A 

large and growing number of states have taken steps to 

protect its citizens from ‘bad faith’ patent lawsuits using 

consumer protection laws. These laws often allow a 

threatened party to initiate a lawsuit against the patent 

troll, if the troll has not performed the requisite due 

diligence. These state laws can be a valuable sword and 

shield against patent trolls. But before a party avails 

itself to this state protection, there are a number of 

factors to consider, as outlined below.

Can you bring the lawsuit? When assessing whether to 

utilise a state’s bad faith patent assertion statute, it is 

important to determine whether you, as the alleged 

infringer, are capable to bring the lawsuit. For instance, 

Maryland’s code (Md. Code Ann., Com. Law § 11-601, et 

seq.) does allow a ‘Target’ to bring an action as a result 

of a bad faith infringement assertion. With this private 

right of action, you are able to initiate the lawsuit. 

This, however, differs from state to state. For instance, 

Virginia’s House Bill 375 would not create a private 

right of action, but empowers the state’s attorney 

general or an attorney for the commonwealth to issue 

civil investigative demands related to such bad faith 

assertions. The attorney general would also have the 

power to seek injunctive relief against the party making 

such bad faith assertions. In Virginia, for example, it 

would be imperative to contact the attorney general’s 

office to make a consumer protection complaint. It 

would then be up to the attorney general to decide 

whether to move forward with the complaint.



www.financierworldwide.com |  330

LIT IGATION & ALTERNATIVE DISPUTE RESOLUTIONCO M P E N D I U M  2015

www.financierworldwide.com |  330

Letter vs. lawsuit. Many of the state statutes protect 

consumers who have been the recipients of demand 

letters. On the other hand, some states protect both a 

person who has been the recipient of a demand letter 

and those who have already been sued. Using Maryland 

again as an example, its code specifically acknowledges 

that a ‘Target’ includes anyone “against whom an 

assertion of patent infringement has been made” or 

“against whom a lawsuit has been filed alleging patent 

infringement”. So, in Maryland, one would be able to 

attack a patent troll even if a lawsuit has already been 

initiated. It is important to check the statute to confirm 

that you are a protected party.

Will your lawsuit be preempted? One issue to consider 

is whether a federal court would preempt it. Federal 

courts have exclusive jurisdiction over patent cases. The 

issue – one that has not been fully decided – is whether 

the bad faith patent assertion claim requires the court 

to resolve patent claims. Though you could argue that 

the state court need not reach any decision regarding 

noninfringement or invalidity, it is at this point unclear 

how courts will handle the preemption issue.

Is it truly a bad-faith assertion? It is important to 

objectively look at the patent infringement assertion to 

determine if a court is likely to find that the assertion is 

in bad faith. A court is likely to consider the following 

factors as evidence that the party has made a bad faith 

assertion: (i) the demand letter does not contain the 

patent number; the name and address of the patent 

owner or assignee; or facts relating the specific area 

in which the product, service, or technology allegedly 

infringes the patent; (ii) the information was requested 

by the alleged infringer and the asserting party failed 

to provide the information; (iii) before sending a 

demand letter, the asserting party did not conduct 

an analysis comparing the claims in the patent to the 

alleged infringer’s product, service, or technology; (iv) 

the demand letter demanded a response or payment 

within an unreasonably short period of time; (v) the 

asserting party offered to licence the patent for an 

amount that is not based upon a reasonable estimate 

of the value of the licence; (vi) the assertion of patent 

infringement is deceptive; and (vii) the asserting party 

or an affiliate has previously filed or threatened a 

lawsuit based on the same or a similar patent and a 

court has found the asserting party’s assertion to be 

without merit.

A court may consider the following factors as evidence 

that a person has made an assertion of patent 

infringement in good faith: (i) the demand letter 

does contain the information described above; (ii) 

the asserting party has engaged in a good faith effort 

to establish that the alleged infringer has infringed 

the patent, and the asserting party has attempted to 

negotiate an appropriate remedy; (iii) the asserting 

party has demonstrated good faith business practices 

previously when enforcing its patent, or has successfully 

enforced its patent through litigation; (iv) the asserting 

party has made a substantial investment in the use of 

the patent; and (v) the asserting party is an inventor 

of the patent, an original assignee, or a representative 

of an institution of higher education or a technology 

transfer organisation affiliated with an institution of 

higher education.
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As part of utilising any one of the state statutes, it is 

important to review any decisions that have been 

rendered or actions brought under the statute, 

especially until there has been a body of law established.

R. David Donoghue is the Deputy Practice Group Leader 

of the IP group, and Anthony J. Fuga is an associate, at 

Holland & Knight LLP. 
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PHARMA AND BIOTECH PATENT 
LITIGATION
Dr Gregory K. Bell,  Dr Dirk Schüssler-Langeheine and Douglas R. Nemec

CD: What key trends are you seeing in patent 

litigation in the pharma and biotech sector? How 

are these developments leading firms to re-think 

and adjust their patent litigation strategies?

Bell: In the past, the classic situation has been 

one in which a litigated patent read on an entire 

pharmaceutical product. With increased patenting of 

product features, methods of use, and manufacturing 

technologies, that type of circumstance has become 

less common. Instead, companies are routinely faced 

with complex considerations bearing on how an 

allegedly infringing product is manufactured, marketed 

or used. In this context, issues relating to the availability 

of non-infringing alternatives are more prominent than 

ever. Challenges in proving damages also arise, for 

instance in showing that a patented feature was the 

basis for demand of the product, or that consumers 

attributed significant value to a feature relative to 

technologies that may have been used previously.

Schüssler-Langeheine: Traditionally, litigation in 

the pharma and biotech sector has been widely 

dominated by disputes between originators and 

generics companies concerning the generics’ strategies 

of entering the market for established drugs earlier 

than their competitors – for example, either by 

challenging patents protecting profitable products 

or entering the market at their risk or by premature 

marketing activities which the generics believe are 

either difficult for the proprietors to become aware 

of or can be argued as not infringing. We still see a lot 

of these actions. Actions against parallel traders and 

counterfeiters are another part of ongoing litigation 

activities in this sector. Infringement actions of that 

kind focus on legal rather than technical questions, 

on the interpretation of the law rather than on claim 

construction: what kind of preparatory steps for market 

entry result in an imminent threat of infringement 

and justify a preliminary injunction? Does an offer for 
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delivery after patent expiry infringe the patent before its 

expiry? Can API suppliers rely on their customers’ Bolar 

exemption? Also, intelligence, fact finding and securing 

evidence are key. However, the pharma and biotech 

sector is slowly undergoing a fundamental change. 

The low hanging fruit has been harvested. The patent 

cliff has been left behind. Fewer blockbuster drugs 

will be approved. As a result, litigation strategies will 

have to reflect the legal uncertainties associated with 

claims, the construal of which by a court is not reliably 

predictable. In our experience, litigation strategies in 

the pharmaceutical and biotech sector increasingly 

require a broader perspective, more creativity, and a 

mechanism to ensure tight and effective coordination.

Nemec: A flurry of proposed legislation in the US 

Congress aimed toward curbing perceived problems 

with patent litigation has caught the attention of the 

public, and may be having an adverse impact on the 

general perception of patents in the US legal system. 

While there are certainly examples of so-called non-

practicing entities engaging in sharp practices, the 

debate is unfolding in such a way that virtually all 

patent plaintiffs are cast in a negative light and a pall is 

cast over the strength of all patents. These perceptions, 

or more accurately misperceptions, erode public 

confidence in the entire patent system. The pharma 

and biotech industrries, which are intimately tied to 

a strong patent system, may be disproportionately 

disadvantaged by certain of the reform efforts that are 

underway. 

CD: What regulatory and legislative developments 

have unfolded in recent years? What factors have 

driven these changes and how have they impacted 

the pharma and biotech sector?

Schüssler-Langeheine: The EU commission’s 

sector inquiry is certainly still in the heads of patent 

professionals, in particular when it comes to the 

enforcement of patents and SPCs with validity not 

beyond a reasonable doubt. The recent case law of the 

Court of Justice of the European Union on SPCs has 

not exactly increased legal certainty. Much caution is 

being used when drafting and sending warnings and 

requests and when taking legal action or entering 

into settlement agreements. Complaints with the EU 

commission are a popular defence by alleged infringers. 

Even though the EU Commission has not been 

overactive in terms of prosecuting allegedly abusive 

patent threats and actions, the sector inquiry has had 

its impact on the overall litigation strategies pursued 

by originators. But the focus of the EU Commission’s 

endeavours is on identifying and sanctioning 

settlement agreements they perceive to be anti-

competitive. The total fine of almost €150m imposed 

in June for what the EU Commission considered an 

agreement to delay generic market entry was the 

latest of a number of actions that have left a lasting 

impression on both originators and generics. Draft 

settlements are thoroughly scrutinised before being 

communicated or even entered into.

Nemec: The involvement of the US Department 

of Justice and Federal Trade Commission in 

pharmaceutical settlement agreements will no doubt 

intensify in the wake of the Supreme Court’s FTC v. 

Actavis decision regarding ‘pay-for-delay’ settlements. 

INTELLECTUAL PROPERTY DISPUTES



www.financierworldwide.com |  334

LIT IGATION & ALTERNATIVE DISPUTE RESOLUTIONCO M P E N D I U M  2015

www.financierworldwide.com |  334

There are few issues on which both the brand name 

and generic drug industries agree, but the difficulty 

of settling pharma patent disputes without drawing 

antitrust scrutiny is certainly one of them. Adding to the 

difficulty is the fact that the Supreme Court provided 

no bright line rules in FTC v. Actavis. As a consequence, 

brand and generic drug companies attempting to settle 

suits will always face some risk, and thus may be less 

inclined to settle.

Bell: A big development in the US and the EU has been 

the emergence of a regulatory pathway for biosimilars, 

which are copies of branded biologic products. While 

patent litigation between innovators and generics is 

a well-trodden area in the small-molecule drug space, 

different issues arise when biosimilars are considered. 

For instance, a biosimilar may be subject to relatively 

high development costs; it may be differentiated from 

the reference product vis-à-vis clinical attributes or 

indications; and it may be expensive and complex to 

manufacture. All of these may lead to a competitive 

environment between the reference product and the 

biosimilar that is very different from what we would 

expect based on experience with small-molecule 

generics. Patent litigation involving biosimilars is to 

a large extent uncharted territory, but there is every 

reason to believe it will involve confronting a range of 

new and complex issues.

CD: In terms of patent litigation, have there been 

any recent major recent cases of note? What 

insights can we draw from their outcome and what 

precedents have been set by recent case law?

Nemec: The Supreme Court’s Myriad decision, holding 

that isolated human DNA is not patentable, represents 

a setback to the biotech industry. Biotech companies 

for years have been relying upon precedent that such 

inventions are entitled to patent protection, and the 

US Patent & Trademark Office has issued countless 

such patents over the years. The initial outcry cooled 

somewhat, as it has become clear that in many cases 

claims directed to isolated DNA sequences were 

accompanied by claims of differing scope that would 

satisfy the Myriad standard for patentability. The Court’s 

decision in Myriad reveals some consistency in thinking 

with other recent cases on patentable subject matter, 

such as In re Bilski, in which the Supreme Court has 

shown a reluctance to allow the patenting of abstract 

concepts.

Bell: As an economist, I have a special interest in 

cases that result in a ruling discussing damages issues. 

There continues to be a lot of time and effort spent 

on grappling with the additional value created by a 

particular product feature within the context of an 

overall product that may be complex, embodying 

numerous other features. This is a tricky issue from an 

economic perspective, and it is one that courts are 

paying more attention to. In some cases, courts have 

even excluded testimony by experts deemed not to 

have used reliable methods. It may be that the use of 

survey evidence similar to that used for market research 

becomes more common here. In any event, my 

expectation is that these types of issues will become 

even more prominent as we see more patent disputes 

involving large-molecule drugs with complex attributes.

Schüssler-Langeheine: In Europe, interesting new 
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developments are occurring with regard to the 

question of the conditions under which patent term 

extensions can be obtained by way of Supplementary 

Protection Certificates (SPCs). Decisions of the Court of 

Justice of the European Union (CJEU), such as C-210/ 

Glaxosmithkline Biologicals, C-322/10 Medeva, C-130/11 

Neurim, and the more recent decisions C-493/12 Eli Lilly, 

C443/12 Actavis, and C-484/12 Georgetown University 

have clarified some pressing questions and, at the 

same time, raised even more new ones. Current hot 

topics concern the protection of an active ingredient 

by a general claim and conditions for protecting drug 

combinations. SPCs can only be granted for one active 

ingredient or a combination of active ingredients if 

these are “specified/identified” in the claims of the basic 

patent. In C-493/12 Eli Lilly, the Court held that this may 

include functional definitions provided they “implicitly 

but necessarily and specifically” relate to the product. 

What this exactly means is uncertain, however, and 

remains a matter to be determined by national courts 

on a case-by-case basis. Interesting consequences 

are expected, for example, for biosimilars should the 

originator of the active ingredient rely on the MA for the 

biosimilar of its competitor to apply for an SPC for its 

basis patent. 
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CD: What actions are you seeing pharma and 

biotech companies take to protect their patents? 

What are the first steps towards initiating patent 

litigation?

Bell: The most pressing issue for patentees, whether 

in the pharma and biotech space or elsewhere, tends 

to be obtaining an injunction. In the US, the Supreme 

Court has clarified what needs to be shown in order 

for a permanent injunction to be granted. One of the 

prongs of this test is a showing of irreparable harm. 

Because this can be a particularly fact-intensive issue 

– and because the same types of issues tend to arise 

in the context of preliminary proceedings under the 

Hatch-Waxman regulations – companies seek to 

assemble the necessary arguments and evidence 

relatively early in the litigation process. This can involve 

evidence on the degree of substitutability between 

the patented and infringing products, and lost market 

share, revenues, brand recognition, goodwill in the 

marketplace, and so forth. 

Schüssler-Langeheine: Litigation in the 

pharmaceutical and biotech field is inherently global or 

covers, when conducted in Europe, at least a number 

of countries because local markets can in principle 

easily be entered separately on a country-by-country 

basis based on the harmonised system for obtaining 

marketing authorisations. Patent enforcement and 

generic defence across Europe requires early and 

thorough preparation and coordination. As long as 

unitary patent protection and enforcement is not 

available, holders of pharmaceutical patents must 

carefully define where and how to start legal action on 

the basis of their European patent. This is a multi-factor 

decision. Which court will decide how quickly and 

which impact will that have in the other jurisdictions? 

Where can evidence be obtained in seizure or 

inspection proceedings that can be used for actions in 

other countries? Which counter-strikes can be expected 

and where? Based on these and further considerations, 

it is our experience that patentees develop an action 

plan often only after having obtained knowledge of 

infringement or after having been served a revocation 

action. On the other hand, companies intending to 

launch their product prepare for litigation by taking into 

account the possibility of being stopped in one country 

– that is, they provide for alternative manufacturing 

sites and supply routes.

Nemec: Pharma and biotech companies have always 

been among the savviest of intellectual property 

owners, which stands to reason given the US regulatory 

structure that rewards strong patent protection. While 

actions involving non-practicing entities, or ‘patent 

trolls’, now account for over 50 percent of patent 

infringement lawsuits in the US, pharma is one of the 

few industries where the vast majority of lawsuits 

are between competitors. Venue choice for pharma 

disputes is a more important strategic consideration 

than ever, as the existence of specialised patent 

rules intended to streamline cases and front-load 

contentions can make a jurisdiction unsuitable for the 

unique nature of pharma patent litigation. 

CD: What is your advice to firms on preparing for 

patent litigation?

Schüssler-Langeheine: In view of the multi-
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jurisdictional character of most patents disputed in the 

pharma and biotech sector in Europe, it is important 

to set up an overall strategy and a concrete action 

plan for the litigation as early as possible, considering 

the specifics of each country involved. As a first step, 

a team of in-house and external litigation experts 

should be established and the team’s functions and 

working procedure must be defined at a very early 

stage. Local counsel and experts should also be chosen, 

contacted and retained early. Using their local and 

technical expertise, Standard Operating Procedures 

(SOPs) should be drafted, agreed on and explained to 

the national enforcement teams. Short and transparent 

ways of communication should be established to 

ensure an efficient and consistent approach out and in 

front of the courts. Further evidence may be secured 

in accordance with the SOPs on a national basis to the 

extent possible using generally accessible sources and 

private investigators. Draft complaints and requests for 

provisional injunctions should be prepared early. 

Nemec: The prevalence of electronically stored 

information (ESI) has had a dramatic impact on the cost 

and complexity of patent litigation. It is not uncommon 

for a single party to produce hundreds of thousands 

of pages of emails and other electronic documents. 

Considering the cost of gathering and reviewing that 

volume of data, millions may be spent just to put 

documents in the opponent’s hands. Notwithstanding 

that effort, satellite disputes over what documentation 

was not retained arise with regularity. Firms preparing 

for litigation should undertake efforts to locate and 

preserve ESI as soon as litigation is contemplated. Even 

if ESI is not physically collected before a suit is filed, 

knowing where all relevant material is located and 

having IT personnel at the ready to gather the material 

will pay dividends when the case is instituted.

Bell: Companies will want to employ competent, 

experienced counsel who will help them ensure that 

their liability – validity, claim construction, infringement 

– and damages positions are mutually consistent. It can 

frequently be helpful to engage damages and technical 

experts relatively early in the process, especially when 

damages are likely to depend on complex technical 

issues. Also important is arriving at a realistic view of 

the potential damages award or exposure, as this can, 

and should, bear on the resources devoted to the case. 

Companies often find themselves in a ‘win-at-all-costs’ 

situation, but this may not be justified given the stakes 

in a particular lawsuit.

CD: What difficulties might companies face when 

attempting to enforce patents in emerging 

markets? What steps are these countries taking to 

strengthen their IP laws and procedures?

Nemec: As a US-based practitioner, I have had little 

exposure to the challenges of enforcing patents in 

emerging markets. However, my experience in the US 

tells me that a strong enforcement system begins with 

a strong examination system. If we put our faith in the 

policies behind patent protection as a stimulant to 

innovation, then emerging countries should be vigilant 

in ensuring ready access to patenting for inventors of 

all shapes and sizes, along with quality examination 

procedures and personnel. Recent changes in the US 

Patent & Trademark Office embrace these principles, by 

easing fees on ‘micro’ entities and adopting procedures 
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that allow start-up companies to secure patents 

swiftly and efficiently, in recognition of how critical IP 

protection can be when a firm is at a fledgling stage.

Schüssler-Langeheine: Among the emerging 

markets, India, China and Brazil have recently come 

into particular focus. While the decision Novartis v. 

Union of India (Gleevec) has been widely perceived as 

being detrimental to the innovation environment in 

India, China and recently also Brazil have been very 

active in improving protection of intellectual property 

in their countries. Living beings and parts thereof, and 

naturally-occurring biological material, or therapeutic, 

surgical and diagnostic methods remain excluded from 

patentability in Brazil. However, genetically modified 

microorganisms and modified DNA sequences or genes 

are patentable, as well as chemical compositions even 

if characterised by functional features. The Chinese 

patent law, too, has been significantly improved over 

the years since it came into force in 1984. Problems with 

enforcement still occur, in particular with respect to 

obtaining evidence, the long duration of proceedings, 

high costs versus the small amount of awarded 

damages and limited effect of deterrence. 

CD: The proposal of a Unified Patent Court has 

caused considerable debate in the European Union. 

Could you provide an overview of the proposals 

and how companies might prepare for future 

developments?

Schüssler-Langeheine: It is not exactly a proposal 

anymore. The Agreement on the Unified Patent Court 

(UPC) was adopted in early 2013. It has already been 

ratified by France, Austria and Malta and will enter 

into force when Germany, the UK and eight other 

Member States deposit their ratification instrument. 

Optimists say that the UPC will take up its business 

in 2015, but 2016 seems more realistic. This court will 

hear infringement and nullity actions relating to a 

newly established European patent with unitary effect 

throughout all Member States. However, it will also hear 

actions based on ‘traditional’ European patents and 

SPCs, which so far can only be enforced and nullified on 

a country-by-country basis. During a transitional period 

of initially seven years, such actions can still be brought 

before the national courts at the plaintiff’s discretion. 

Patentees can even exclude the jurisdiction of the UPC 

for such actions if they opt-out in time – namely before 

individual European patents or SPCs are challenged 

before the UPC. Companies must scrutinise their 

portfolios and analyse their options under the new 

system at an early stage, in particular to avoid being 

attacked by way of a pan-European revocation action 

“The most pressing issue for patentees, whether in the pharma 

and biotech space or elsewhere, tends to be obtaining an 

injunction.” 
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where this is not desirable.

Bell: The current EU patent system is seen as suffering 

from excessive complexity, in terms of securing 

protection in different jurisdictions and then enforcing 

rights on a country-by-country basis. Recently, there 

has been broad but tentative agreement on a proposal 

for a single ‘unitary’ patent. A prospective patentee 

would apply for the unitary patent via a single, central 

application at the EPO, and a Unified Patent Court 

would have exclusive jurisdiction for enforcement of 

these patents. It is still not clear when and if all signatory 

states will ratify the agreement. Since firms will still 

be able to choose to apply for, and enforce, patent 

protection on a national basis, it will be interesting 

to see what drives the choice between unified and 

national patenting. For example, one might expect 

larger, less resource-constrained firms to diversify their 

risk by filing patents on a national basis, leaving open 

the option of filing multiple national actions.

Nemec: I am not conversant in the details of the Unified 

Patent Court proposals, as my litigation experience is 

concentrated on the United States. However, in general 

I applaud efforts to achieve uniformity in both the 

procedures for resolving patent cases around the world 

and the substantive law of patents. Global companies 

could recognise enormous efficiencies if a decision in 

one jurisdiction could provide greater predictability 

of the outcome in another jurisdiction. At present, for 

example, an EPO determination cancelling claims in an 

opposition proceeding will in all likelihood not even 

be admissible in a US case, even if the claim language 

is identical to that being litigated in a US court. The 

Unified Patent Court would not resolve this particular 

example, but it is a step in the right direction. 

CD: Looking ahead, what are your predictions for 

the patent litigation landscape over the next 12-

18 months? What major issues – such as gene and 

stem cell patents – do you see on the horizon as 

sources of conflict?

Bell: Patent litigation involving biosimilars is going to 

be a big deal. We might expect to see a fair number 

of biosimilars launching ‘at risk’ – that is, before all 

actual or potential patent disputes are resolved. In 

part, this is due to the difficulties that may arise in 

simply identifying the relevant set of patents at issue. 

Also, since biosimilars are likely to be priced closer to 

the reference products than small-molecule generics, 

the potential damages exposure may be less. Given 

the complexity of patent issues in the biologic space, 

another issue to keep an eye on is the possible 

emergence of patent assertion entities, or ‘trolls’. These 

companies or individuals may seek to purchase patents 

in order to assert them against originator or biosimilar 

manufacturers. We have seen a lot of troll activity in 

telecommunications and electronics, and it may be that 

conditions are becoming more favourable for them in 

the biotech and pharma sphere.

Schüssler-Langeheine: We believe that the entire 

biotech sector will gain an even more important role. 

In the future, there will be more drugs and, as a result, 

more patents and more cases, increasingly involving 

disputes between originators, and patents with broader 

claims potentially covering a greater number of various 

products. For example, claims for antibodies, antibody 
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fragments or receptors binding to specific targets may 

cover a whole class of active agents. On the procedural 

side, the opportunity to use mediation or arbitration 

proceedings to solve in particular multi-jurisdictional 

patent disputes in the pharmaceutical and biotech 

sector seem to be underexplored. This may be a sign 

that the court system is perceived to function rather 

well, but we are also under the impression that parties 

are hesitant to deviate from the jurisdiction of the 

national courts and instead to put all of their eggs 

into one basket, possibly fearing that this may raise 

questions regarding the motivation for such a move 

when the overall outcome of the arbitration should be 

negative. As far as Europe is concerned, we believe that 

we will see more patent litigation in Eastern Europe 

over the coming years. Courts in Eastern Europe had 

the reputation of being against patentees, but we 

see an increasing number of cases where patents are 

enforced quickly and effectively in Eastern European 

countries. Since the Eastern European markets are also 

of increasing size and significance, this will probably 

translate into a growing litigation activity, at least until 

the pendulum might swing against patentees some 

time in the future.

Nemec: There is little doubt that Congress will pass 

some form of patent litigation reform legislation within 

the next 12-18 months. Given the proposals currently 

under consideration, there is a strong likelihood that 

such legislation will make it more difficult for pharma 

and biotech companies to enforce and protect their 

patents. For its part, the Supreme Court is continuing 

a nearly decade-long streak of patent decisions, the 

vast majority of which have cut back on what may be 

patented or raised the bar for successfully asserting 

patents. This is a troubling trend for an industry that 

relies so heavily upon patents to fuel innovation.

Dr Gregory K. Bell is group vice president at Charles 

River Associates (CRA), Dr Dirk Schüssler-Langeheine is 

a partner at Hoffmann · Eitle, and Douglas R. Nemec is 

a partner at Skadden, Arps, Slate, Meagher & Flom LLP.
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INTELLECTUAL PROPERTY DISPUTES 
IN ASIA AND THE ALLURE OF 
ARBITRATION
Isuru Devendra and Ruth Stackpool-Moore

The growth of intellectual property rights in Asia has 

been prolific. Since 2009, East Asia has overtaken both 

North America and Western Europe in the number 

of applications filed under the Patent Cooperation 

Treaty. In 2012, Asian countries filed 78,800 patent 

applications, significantly more than Europe and North 

America, which filed 57,904 and 53,955 applications, 

respectively. This growth has, somewhat inevitably, 

corresponded with an increase in the number of 

intellectual property disputes arising in Asia. Statistics 

released by the Supreme Court of China in its 2012 

‘White Paper on Intellectual Property Rights Protection’ 

indicated a 46 percent increase in the number of 

intellectual property related civil disputes received by 

the Court from the previous year.

While matters continue to be commenced in the 

domestic courts of various jurisdictions, many have 

followed the allure of arbitration. This has included high 

profile disputes such as American Superconductor 

Corporation’s US$1.2bn claims against Sinovel, one of 

the largest Chinese wind turbine manufacturers, for 

breach of contract and infringement of intellectual 

property rights. The reason for this gravitation towards 

arbitration is plain; arbitration offers many advantages 

to commercial parties that court litigation cannot.

Advantages of arbitration

One of the most significant advantages of arbitration 

is its ability to more readily accommodate the 

international nature of intellectual property rights. 

Intellectual property is embedded in a vast array 

of commercial products that travel rapidly and 

seamlessly across borders in an increasingly globalised 

marketplace. This can result in the potential for 

intellectual property disputes to arise in multiple 

jurisdictions and be governed by multiple sets of 

laws. While this creates a complex situation for parties 

wishing to litigate in domestic courts, arbitration on 

the other hand provides parties with the autonomy to 
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select a neutral forum for the resolution of their dispute 

which will be governed by the law of their choice. A 

further beneficial by-product is that parties also benefit 

from a sense of impartiality that results from the fact 

that their dispute will not be determined within the 

judicial system of a jurisdiction in which one party 

resides.

The advantage of autonomy also affords parties to an 

arbitration the ability to appoint an arbitrator, or panel 

of arbitrators, of their choice (the selection process 

will be dependent upon the procedural rules as 

agreed between the parties). The parties can therefore 

select an arbitrator, or arbitrators, that have significant 

experience in the field of intellectual property and 

any other realm of expertise relevant to the dispute. 

This presents a significant advantage when dealing 

with complex and technical matters in a field that 

might be largely foreign to the judiciary of a particular 

jurisdiction.

A further advantage that arbitration offers is the 

possibility of resolving the dispute at a lower cost and 

in a timelier manner than court litigation. A World 

Intellectual Property Organisation (WIPO) survey 

indicated that court litigation in home jurisdictions 

took an average of approximately three years at a 

cost of US$475,000, and court litigation in a foreign 

jurisdiction taking an average of three and a half years 

at a cost of US$800,000. This contrasted arbitration’s 

average time of slightly more than one year and at a 

cost of approximately US$400,000.

Additionally, arbitration offers parties the benefit of 

confidentiality. Intellectual property often involves 

matters that include trade secrets and other 

confidential information that neither party might 

want to be aired in the public domain. Arbitration 

proceedings are conducted in private and are subject 

to strict rules of confidentiality. It therefore offers 

parties a discreet environment for the resolution of 

any dispute; something that court litigation cannot 

generally provide.

Arbitration also offers parties a dispute resolution 

mechanism that can be less antagonistic than court 

litigation and may be conducive to enabling mutually 

beneficial outcomes. A recent example involves a WIPO 

arbitration between a French biotechnology company 

and a pharmaceutical company. The biotechnology 

company terminated an agreement between the 

parties for the licensing and development of a medical 

product, alleging that the pharmaceutical company 

deliberately delayed the development process. The 

dispute proceeded to a three-day hearing during 

which the parties were able to re-establish a dialogue. 

On the final day of the arbitration, the parties accepted 

the arbitrator’s suggestion that they hold a private 

meeting. At the meeting, the parties agreed to settle 

their dispute and recommenced their cooperation to 

develop and commercialise the medical product.

Why choose Hong Kong for arbitration?

While the decision to arbitrate itself has many 

significant advantages, the choice of arbitration 

venue is also of fundamental importance. The 

abovementioned growth in intellectual property rights 

in Asia has made Hong Kong a very attractive option. 

Geographically, Hong Kong provides a convenient 
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location for both the Asian region and globally. Hong 

Kong also benefits from a judiciary and legislature that 

has demonstrated longstanding support for arbitration. 

This includes reluctance by the judiciary to interfere 

with arbitration processes and awards.

Hong Kong also provides the added advantage of 

the Arrangement Concerning Mutual Enforcement of 

Arbitral Awards between the Mainland and the Hong 

Kong Special Administrative Region. This ensures that 

arbitral awards made in Hong Kong will be enforced in 

China – an aspect that is of significant relevance given 

the abovementioned growth of intellectual property 

rights in China. 

In addition, Hong Kong has largely adopted the 

relevant provisions of the UNCITRAL Model Law that 

allow a tribunal sitting in Hong Kong to grant a wide 

range of interim measures. This can be in the form of 

injunctive relief intended to protect against the effect 

of irreparable harm between the commencement 

of proceedings and the tribunal’s ultimate decision. 

The Hong Kong International Arbitration Centre’s 

(HKIAC) new 2013 Administered Arbitration Rules 

also provide for emergency relief to be granted prior 

to the constitution of the arbitral tribunal via an 

emergency arbitrator procedure. This offers parties the 

convenience of not having to seek such relief from the 

courts.

The HKIAC’s Administered Arbitration Rules also 

provide for a highly efficient approach to the 

resolution of a dispute. This is especially so with 

respect to new rules that provide for the ability to join 

additional parties to the dispute as well as the ability 

to consolidate multiple arbitrations into one. These 

provisions assist parties to resolve disputes in the 

shortest amount of time and at the least expense.

Concluding remarks

Asia is experiencing a significant growth in the 

intellectual property rights created within the region, 

with no abatement in sight. This has resulted in a 

corresponding increase in the number of intellectual 

property right disputes. As discussed above, arbitration 

presents an attractive alternative to resolving such 

disputes when compared with the option of court 

litigation. Arbitration in Hong Kong presents a 

particularly appealing option. Prudent contracting 

parties should therefore consider whether the 

resolution of any potential dispute through arbitration 

might serve their best interests.

Ruth Stackpool-Moore is managing counsel at HKIAC.
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